HOCTAHOBJIEHUE JUIEHYMA BEPXOBHOI'O CYJIA POCCUIICKON
®EJEPALIVHU, IJIEHYMA BBICIIETO APBUTPAYKHOI'O CYJA POCCUICKOM
®EJEPALINA

ot 26 mapta 2009 r. Ne 5/29

«0 HEKOTOPBIX BOITPOCAX, BOSHUKLIKMX B CBAA3Y C BBEAEHUEM B
JNENCTBUE YACTH YETBEPTOM I'PAXKIAHCKOI'O KOJEKCA POCCUIICKOM
®EJEPALIAN»

B cBs3u ¢ BBeJIEHHEM B JICCTBUE YaCTHU YeTBEPTOM [ 'paxkaanckoro koaekca Poccuiickoit
Oenepanun (ganee - 'K PO, Konekc) B cyie6HOM mpakTHKe BOZHHUK Pl BOMPOCOB. B 1emsix
obecrieueHns eMHOOOPA3HBIX MOJX0I0B K UX pazpemenuio [1nenym Bepxosnoro Cyna
Poccuiickoit @enepaunu u [Inenym Boiciero Apourpaxknoro Cyna Poccuiickoit deneparuu
MOCTaHOBIISIIOT JIaTh CyJIaM CJIEAYIOIINE Pa3bsICHEHUS.

1. Onpenensist MOABEIOMCTBEHHOCTH JI€JI, CBSI3aHHBIX C TPUMEHEHUEM TOJI0KEHUN YaCTH
yetBepToil 'K PD, cygam HaaseKuT HCXOUTh U3 CIAEAYIOIIETO.

Cropsl 0 TOM, KTO SIBJIICTCSI aBTOPOM PE3yJIbTaTa HHTEIJICKTyaIbHOU JIeATeTLHOCTH,
IIOABCAOMCTBCHHEBI cynaM 061_1_[6171 IOpI/ICIII/IKI_II/II/I KaK HC CBs3aHHBIC C OCYH_ICCTBJIGHI/IGM
MPEANPUHUMATETBLCKON U THON SKOHOMHYECKON NEATEIbHOCTH.

IToBEAOMCTBEHHOCTH CITOPOB O HAPYIICHUSX MHTEJUIEKTYAJIbHBIX ITPAB HA PE3YJIbTaThI
MHTEJUIEKTYAJIbHOM JAESTENbHOCTH U MPUPABHEHHBIE K HUM CPEACTBA MHANBUAY AJIU3AIIUN
IOpUIUYECKUX JIUII, TOBAPOB, pa0dOT, YCIYT U NPEANPHUATHIH, 00 yCTAaHOBJICHUH
naTeHToo0IaAaTeN s, o MpaBe MPeKIeNOoIb30BaHUS U MTOCIIETIONb30BAHMSI, & TAKKE CIIOPOB,
BBITEKAIOIINX U3 JIOTOBOPOB 00 OTUYKACHUH UCKIIOYUTEIHHOTO MpaBa v JTUIEH3MOHHBIX
JIOTOBOPOB, OMPEENSIeTCS UCXO U3 CYOBEKTHOTO COCTaBa YYaCTHUKOB CIIOPA, €CIIU TaKOU CIop
CBSI3aH C OCYILECTBJIECHUEM NPEANPUHUMATEIICKON U MHOW SKOHOMUYECKOM €SI TETbHOCTH.

Bonpocsl npumenenust PeaepanbHOro 3aK0Ha

«O BBeIeHUHM B JeiicTBHE YacTH YyeTBepToil I'paxkaanckoro xkoaexkca Poccuiickoi
Denepanun»

2. Yacts uetBepras 'K PD Brenena B aeiicteue ¢ 01.01.2008. B cuny crateu 5 denepaabHOro
3akoHa oT 18.12.2006 N 231-®3 "O BBeAeHUH B ICHCTBHE YaCTH YETBEPTOM [ pask1aHCKOTO
kojaekca Poccuiickoit denepanun" (nanee - BBoaHbIN 3aK0H) OHA TPUMEHSIETCS K
IIPaBOOTHOLIEHUSIM, BOSHUKIIUM IIOCJIE BBEACHUS €€ B AeiicTBue. 11o mpaBooTHOLIEHUAM,
Bo3HHKIINM 710 01.01.2008, ona npumeHsieTcs: K TeM IpaBaM U 00S3aHHOCTSAM, KOTOpBIE
BO3HMKIM nocie 31.12.2007.

YkazaaHoe 03Ha4YacT, B YaCTHOCTH, CIICAYIOIICC.

2.1. [Tpu paccMOTpeHUU /1€ O HAPYIICHUSIX MPaB HA PE3yJIbTaThl UHTEIJICKTYaIbHOM
JesaTenbHOCTH, nonyeHHbix 10 01.01.2008, cynam cnenyer pyKOBOJACTBOBATHCA
3aKOHOJIaTEJIbCTBOM, JEHCTBOBABILINM 0 BBEJICHHS B AekcTBUE yacTh yerBeptoid 'K PO.

Taxk, ecu IMIIOM JOMYIIIEHO HE3aKOHHOE BocmpousBeaenre mpoussenenus 10 01.01.2008, a
pacmpocTpaHeHHe ero KOHTpa(aKkTHOTO SK3eMILIApa ocylecTsieHo nocine 31.12.2007, neno B
YacTH HapyLIEHUs MpaBa Ha BOCIIPOU3BEACHUE JOHKHO PacCMaTPUBAThCSI B COOTBETCTBUU C
3akoHoM Poccuiickoii @eneparun ot 09.07.1993 N 5351-1 "O0 aBTOPCKOM IpaBe M CMEXHBIX
npaBax" (manee - 3aKkoH 00 aBTOPCKOM TIPABE), B YaCTH HAPYILICHHUS MPaBa Ha pacIpOCTpaHEHHUE -
B COOTBETCTBHUU C MOJIOKEHUAMHU yacTu yerBeptoi ['K PD.

2.2. TIpu paccMOTpeHUH Jie]1 O IPU3HAHUU UHTEIJIEKTYyalIbHBIX IpaB (IIpU MPUMEHUMOM
POCCHUICKOM IpaBe) MOANEKUT IPUMEHEHUIO POCCHIICKOE 3aKOHOIATENbCTBO, IEHCTBOBABIIIECE
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Ha MOMEHT BO3HMKHOBEHHSI COOTBETCTBYIOILIETO MpaBa. Tak, aBTOp MPOU3BEIACHUS ONPEIEIIACTCS
Ha OCHOBE 3aKOHOJATEbCTBA, ICHCTBOBABIIEIO HA MOMEHT €r0 CO3JaHus; aBTOp N300peTeHHS,
TI0JIC3HOI MO MM IIPOMBIIUICHHOTO 00pasiia - Ha OCHOBE 3aKOHO/IATEeIIbCTBA,
JIeCTBOBABILICTO HA ATy MMOJa4yM 3asBKH Ha BbIauy MATEHTA HA 3TO U300pETEHHE, OJIE3HYIO
MO/IEITb I TIPOMBIIIIJICHHBIH 00pas3er.

2.3. [Ipu ocniapuBanum pemeHnit @enepanbHON CIy>KObBI 10 MHTEIIEKTYaIbHOM COOCTBEHHOCTH,
IaTeHTaM U TOBAapHBIM 3HaKaM (ajee - PociateHT) Cy bl JOJKHBI YUUTHIBATh: 3asBKH Ha
BbIZIa4y IIATEHTA, 3asBKU HA TOBAapHBIN 3HAK, a TAKXKE 3asiBKM Ha HAUMECHOBAHHUE MECTa
IIPOUCXOXKICHUS TOBAapa MOUIEKAT PACCMOTPEHUIO POCIaTEHTOM B MOPSIIKE, yCTAHOBICHHOM
3aKOHOJATEIbCTBOM, JCHCTBOBABIIMM Ha MOMEHT II0JAa4H 3as1BOK, €CJIM MHOE CIIELIUAIIBHO HE
IIPEyCMOTPEHO 3aKOHOM.

[Tpu paccMoTpeHUH BO3paKeHUI TPOTUB BbIIaYM MATEHTA, IPEAOCTABICHUS IPABOBOM OXpaHbI
TOBapHOMY 3HaKy, HAMMEHOBAHHUIO MECTA MPOUCXOKICHUSI TOBAPOB CY/IbI OMPEACIISAIOT
OCHOBaHUS JJIs IPU3HAHUS HEJIEHCTBUTENIbHBIM MMaTEHTA, PEAOCTaBICHHSI IPABOBOM OXpaHbl
TOBApHOMY 3HaKy, HAMMEHOBAHUIO MECTA MPOUCXOKICHUS TOBAPOB, UCXOIS U3
3aKOHO/IaTeIbCTBA, IEHCTBOBABIIETO HA MOMEHT 0/Ia4M 3asBKU Ha BbIlayy MATEHTA, 3asBKU Ha
TOBApHBIM 3HAK, 3asIBKM HA HANMEHOBAHUE MECTa MTPOUCXO0KICHHS TOBAPOB.

Bwmecte ¢ TeM NOII€KUT NPUMEHEHHIO TTOPAIOK PACCMOTPEHHSI COOTBETCTBYIOIINX BO3PAKEHUH,
JIEMCTBYIOIINM HA MOMEHT OOpaIleHus 3a MPU3HAHUEM HEACHCTBUTEILHBIMY MMATCHTA,
MPEeI0CTaBIICHUS IPABOBOM OXPaHbl TOBAPHOMY 3HAKY, HAMMEHOBAHHUIO MECTA IIPOUCXO0KICHHUS
TOBAapoOB.

2.4. Pemrast BOnpoc 0 NpeKpalieHuy MpaBoBOi 0OXpaHbl TOBAPHOTO 3HAKa JOCPOYHO BCIIEICTBUE
€ro HEUCIOIb30BaHHUS, CY bl JOJKHBI HICXOAUTh U3 TPEXJIETHETO CPOKA TAKOT'O
Heuncnonb3oBaHus (MyHKT 1 ctateu 1486 'K P® ) BHE 3aBUCHMOCTH OT JaThl MOJA4H 3asBKU Ha
TOBAPHBIN 3HAK.

3. B cuny a63ama nmepBoro cratbu 6 BBOJHOTO 3aK0HA CPOKH OXPaHbI TIPAB, MPETyCMOTPEHHBIE
cratbsamu 1281, 1318, 1327 u 1331 I'K PO, npumeHstoTcs B ciiydasix, KOrja MmsITHACCITHICTHUN
CPOK JICHCTBHUS aBTOPCKOIO MpaBa UM CMEKHBIX MpaB He uctek K 01.01.1993.

Cornacno a63airy nepBomy myHkTa 1 ctateu 1281 Komekca UCKITIOUUTETHFHOE MPABO HA
NPOM3BEICHUE JICHCTBYET, IO 00IIEMY MPABIITY, B TCUCHHE BCEH KU3HU aBTOPA M CEMHICCATH
Jet, cuuTasi ¢ 1 sHBaps roja, CIEAYIONIETO 3a TOJA0M CMEPTH aBTOPA.

[Toatomy, ecnu nATUAECATUIIETHUI CPOK AEWCTBUS aBTOPCKOIO IIpaBa Ha MIPOU3BEIEHNE UCTEK
nocie 31.12.1992 (1o no Berymnenus B cuity denepansHoro 3akoHa ot 20.07.2004 N 72-03 "O
BHeceHuH u3MeHeHui B 3akoH Poccuiickoit denepannn "OO aBTOPCKOM MpaBe U CMEKHBIX
npaBax', yCTAHOBHBILETO CEMUECATUIETHUM CPOK AEHCTBUS aBTOPCKOTO MpaBa) U
IIPOU3BE/IEHUE TIEpEnuIo B 001ecTBeHHoe focTtosiHue, ¢ 01.01.2008 aeiicTBHE NCKITIOUUTENBHOTO
IpaBa Ha 3TO MPOMU3BEIEHUE BO3OOHOBIISETCS U €r0 CPOK UCUUCISIETCS IO IPaBUIIaM,
npeaycMoTpeHHbIM crathe 1281 ['K PO.

JelicTBUs UL, UCIIOJI30BABIIUX /10 BBEJICHUS B IeiicTBUE yacTu yeTBepToit Konekca
npou3BeieHus, KOTopbie Haxoauauch A0 01.01.2008 B 001meCTBEHHOM TOCTOSIHUH, U
COOJTIOJIABIINX TTOJIOKEHUS cTaThk 28 3aKkoHa 00 aBTOPCKOM IpaBe, HECMOTPSI Ha
BO300HOBJICHHE ICUCTBUS UCKIIOUUTEIHLHOTO IIpaBa Ha MPOU3BECHUE HE MOTYT CUMTATHCS
HapyuieHueM. BmecTe ¢ TeM nanpHeliee UCnoJib30BaHUE TPOU3BEACHUS MOKET
OCYIIIECTBIIATHCS TOJIBKO C COOJIOICHUEM TMOI0KeHnH yacTu yetBeptoii [ K PO.

4. Ha ocHoBanuu ab3aia BTOpOro crathu 6 BBOJAHOTO 3aKOHA aBTOPCKOE MPABO IOPUINUECKHIX
nutl, Bo3Hukinee 10 03.08.1993, To ecTh 10 BCTyIUIeHUs B CHITy 3aKOHA 00 aBTOPCKOM TIpaBe,
MPEKpAIAeTCs 10 UCTEYEHUH CEMUIECSATH JIET CO AHSI IPAaBOMEPHOTO OOHAPOI0BAHUS
MIPOU3BENICHUS, & €CITU OHO He OBLJI0 0OHAPOJOBAHO - CO JIHS CO3AaHUs MpousBeaeHus. K
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COOTBETCTBYIOIIUM MPABOOTHOLICHUSIM 110 AaHAJIOTUY MPUMEHSIOTCS MTPaBUIa YaCTH YETBEPTON
'K P®. Jlnda ueneil ux NpuMEHEHHs TaKUE IOPUIUYECKUE JTUIA CUMTAIOTCS aBTOPaMu
IIPOU3BEICHUN.

PykoBOJICTBYSICh TaHHBIMU 3aKOHOIIOJIOKEHUSAMH, CyJaM CJIeIyeT YUYUThIBATh: yKa3aHUE Ha TO,
YTO JIJIS TIEJIeH MPUMEHEHHSI TIPaBIIT YacTH YeTBepTor Kojekca ropuanueckue Inia CYuTaroTCs
aBTOpaMu MPOU3BEIACHUN, HE O3HAYAET NMPU3HAHUS COOTBETCTBYIOIINX IOPUIAYECKHUX JTHI]
aBTOpaMu, 00JIaTaAIOIIMMHU BCEM KOMIUIEKCOM MHTEJJICKTyaIbHBIX TIPAB Ha TIPOU3BEACHHE,
KOTOPBIC MOTYT MPUHAIEKATH aBTOPaM - PUINIESCKUM JIUIAM, - & UMEHHO JTHYHBIMH
HEHMMYIIIECTBEHHBIMU TTPaBaMHU.

BcnencTBue 3Toro K IOpUIAYECKUM JIMIAaM, TpuoOpeTImM aBTopckue npasa 10 03.08.1993,
IPUMEHSIOTCS NOoN0kKeHUsI yacTh yeTBeptoil 'K P®D, perynupyroiue ocyecTBieHue,
IIPEKPALECHUE HCKIIFOUNTENBHOIO IIPABA U PACTIOPSDKEHUE UM. JIN4UHbIE HEMMYIECTBEHHBIE
npaBa Ha COOTBETCTBYIOIINE MPOU3BEICHUS IPHUHAICKAT PUZNUESCKUM JIUIAM.

5. Cornacho cratbu 12 BBOAHOTrO 3aKOHA MOJNOKEHU MyHKTOB 1, 3 u 5 crarbu 32, crareit 33 u
34 3akona CCCP ot 31.05.1991 N 2213-1 "O0 uzobperenusix B CCCP", mynkra 3 cratbu 21,
nyHkToB 1 u 3 cratbu 22 u crareu 23 3akona CCCP ot 10.07.1991 N 2328-1 "O
IPOMBIIUIEHHBIX 00pa3uax" o Jbrorax U MaTepUaIbHOM CTUMYJIMPOBAHUU PUMEHSIOTCS Ha
teppuropun Poccuiickor denepanuu 10 NPUHATUSA 3aKOHOIATENIbHBIX aKTOB Poccuiickon
®denepaliuil 0 pa3BUTHH U300PETATENBCTBA M XYJ0KECTBEHHO-KOHCTPYKTOPCKOTO TBOPYECTBA.

[Ipu npumeHeHNH TaHHOW HOPMbI HEOOXOAUMO YUUTHIBATh, YTO COOTBETCTBYIOIIUE
3aKOHOIIOJIOKEHUS, a TAK)KE MIPUHATHIE IS MX PEAIM3allii UHbIE HOPMATUBHBIE [TPABOBBIE AKThI
IIO/IJIEXKAT IPUMEHEHUIO B 4acTH, He npotuBopeydaieit ['K PO.

Cratbs 34 3akona CCCP "O6 uzobperenusx B8 CCCP", npenycmaTtpuBaromiast BhIILIATY
HpeanpUsATHEM-TIATEHTO00IaJaTeNeM U NPEANPUATUEM-JIMLEH3MATOM BO3HAT PAKICHHUS JIULAM,
COJICMCTBOBABIIMM CO3JaHHIO U MCTIONIb30BaHMI0 n300peTenus, ¢ 01.01.2008 mpumensiercs ¢
ydyeToM nmyHKTa 4 ctathu 1370 Komekca ToapKO B 4acTH 00S3aHHOCTH paOOTOIaTENs BBITUIATUTD
BO3HArpaKACHUE MM KOMIICHCALUIO pA0OTHHUKY - aBTOPY CITyKeOHOTO N300pEeTeHHS.

6. cxons u3 crateu 14 BBoAHOTO 3aK0HA (PMPMEHHBIE HAMMEHOBAHUS IOPUANYECKHX JIULI, HE
COOTBETCTBYIOIIHME MpaBmiaM maparpada 1 rimaser 76 I'K PO, nojyexar npuBeneHuo B
COOTBETCTBUE C 3TUMHU NpaBuiiamu 1pu nepom nociie 01.01.2008 nameHeHUn yupeauTenbHbIX
JIOKYMEHTOB FOPUINYECKUX JIHII.

Ecnu ¢pupmenHoe HaMMEHOBaHUE IOPUINYECKOTO JIMIA HE IPUBEACHO B COOTBETCTBHE C
TpeOoBaHusiMU MyHKTOB 3 1 4 ctathu 1473 'K PD B yka3aHHbIII MOMEHT, TO COTJIACHO MYHKTY 5
ATOM CTaThU OPTraH, OCYLIECTBIISIIOIINNA FOCYAaPCTBEHHYIO PETUCTPALMIO FOPUINYECKHUX JIMIL,
BIIPaBE NPEAbABUTH TAKOMY IOPUANYECKOMY JIMILY UCK O MOHYKJIEHUH K U3MEHEHHIO
¢upmenHoro HaumeHoBaHus. [lonokeHus ab3ama TpeThero MyHKTa 2 ¥ MyHKTa 3 cTarbhu 61
Konekca B 1aHHOM cilyyae HE IPUMEHSIOTCS.

7. lloanmynkroM 13 ctateu 17 BBonnoro 3akona ['K P® nononunen crarseit 152 [1],
YCTaHABIIMBAIOIIEH OXpaHy N300pakeHUs TPaxTaHUHA.

[IpaBo Ha oOHapoOBaHKE U AalbHEHIIIEE NCTIONB30BaHNE N300paKEHUS TPaXKTaHUHA HE
ABJISIETCS UCKJIIOUUTEIHHBIM ITPAaBOM B CMBICIIE TIOJIOKeHUH yacTu yeTBepToit Kozekca,
CJIEZIOBATENILHO, B CIIyyae HApyIICHUS YKa3aHHOTO MIPaBa MOTYT ObITh PUMEHEHBI JIUIIb
crocoObI 3alTuThI, ycTaHOBICHHBIC cTaThel 12 'K PD.

Taxxe HaJJIe)KUT UMETh B BUJy, uTO B cuity cTatbu 152 [1] Konekca He Tpebyercs cornacus
rpaXk/laHMHa Ha 0OHapOJOBaHUE U JajbHENIIIee NCTIONIb30BaHUE U300paXKEHUS, €CITH:

UCIIOJIb30BaHUE H300paKEHUS OCYILIECTBISETCS B TOCYJAPCTBEHHBIX, OOIIECTBEHHBIX UM UHBIX
myOJIMYHBIX HHTEPECAX;
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niIn I/I306pa)KGHI/Ie TpaXXJaHWHA MMOJIY4YCHO IMPU CbEMKE, KOTOpasd NPOBOAUTCA B MCCTax,
OTKPBITBIX I CBO60,Z[HOI‘O INOCCIICHMA, UJIM HAa HY6J'II/I‘IHLIX MCPOIIPUATHAX (CO6paHI/IHX,
CbEC3aXx, KOH(i)epCHHI/ISIX, KOHICPTax, MPECACTABICHUAX, CIIOPTHUBHBIX COPCBHOBAHUAX U
HO,Z[O6HBIX MepOHpI/IHTI/IHX), 34 UCKJIFOUCHUECM CJIYy4acCB, KOI'Zlda TAKOC I/I306pa)KeHI/Ie SABJIICTCA
OCHOBHEIM O0BEKTOM HUCIIOJIB30BaHUA,

WJIU TpaXKAaHUH TO3UPOBAJI 3a IJIaTy.

[Tox cheMKoOi#t, MPOBOIUMOM B MECTaX, OTKPBITHIX I CBOOOTHOTO TIOCEIICHUS, TOHUMAETCS B
TOM YHCJIE KHHO- ¥ ()OTOCHEMKA, BHICO3AIICh, OCYIIECTBIsICMasi B X0ZI€ IPOBECHUS OTKPBITHIX
Cy1eOHBIX 3aCeTaHU.

Kuno- u oTocremka, BUACO3aMuCh OTKPHITOrO CyA€0HOTO 3acelaHusl JOKHBI IIPOBOIUTHCS B
MOPSIZIKE, MPETyCMOTPEHHOM MPOIIECCYaTbHBIM 3aKOHOAATEILCTBOM (4acTh 5 ctaTtbu 241
VYronoBHo-nipoueccyanbHoro koaekca Poccuiickoit @enepanuu, yacte 7 cratbu 10
I'paxnanckoro mpoueccyansHoro kojekca Poccuiickoit @enepanuu (nanee - I'TIK P®), yacts 7
ctathu 11 ApbutpakHoro nporeccyaibHoro kogekca Poccuiickoit @enepanmu (zanee - AIIK
PD).

Coracue Ha UCTIONIb30BAHUE TAKOM 3aIHCH OT YYaCTHUKOB Cy/€OHOTO 3ace/laHus He TpeOyeTcsl.

8. Cratbeii 25 BBoaHOr0 3aK0OHa BHECEHBI U3MEHEHNUs B cTaTbio 772 'KP®, perynupyroniyro
IpaBa CTOPOH Ha Pe3yJIbTaThl HAY4YHO-UCCIIEOBATENILCKUX, ONBITHO-KOHCTPYKTOPCKUX U
TEXHOJIOTHYECKHUX padoT.

B cuny mynkra 3 crateu 772 Kozgekca rmpaBa UCTIOTHUTEINS U 3aKa34HKa HA Pe3yJbTaThl padoT,
KOTOPBIM ITPENOCTABIIAECTCA IPABOBAsI OXpaHa KaK pe3yJIbTaTaM MHTEIUIEKTYalbHON
JESATENIBHOCTH, ONpeessatoTes 1o npasuiam pasaena VII 'K PO.

Ecin B paMKax HCIIOJIHEHUS JOIOBOPA HA BBINOJIHEHUE HAYUYHO-UCCIIEN0BATEIBCKHUX, ONBITHO-
KOHCTPYKTOPCKUX U TEXHOJOTHYECKUX Pa0OT CO3/1aH MAaTEeHTOCTIOCOOHBII pe3ybTaT
UHTEJUIEKTYaJIbHOM 1eATEIbHOCTH, CO3/1aHUE KOTOPOTO HE OBIJIO MPSMO MPELyCMOTPEHO
JIOTOBOPOM, IIPABO Ha MOJyYEHHUE MMaTEHTa Ha U300pETEHNUE, MOIE3HYI0 MOJEIb WIH
MPOMBINUICHHBIN 00paser B cuiny myHkTa 1 ctateu 1357, mynkTa 1 crateu 1371 Kogekca
MPUHAJICKUT NOAPSIIUUKY (MCIIOIHUTEIO), €CJIA JOTOBOPOM MEXY HUCIIOIHUTEIEM U
3aKa34YMKOM HE IIPENyCMOTPEHO NHOE. B 4aCTHOCTH, ¢ y4€TOM H3JI0)KEHHOTO0, a TAKXKe
nosioxeHuit ctateu 772 I'K PO 3akazunky MOKeT ObITh TIEPEIaHO TTPABO HA MOJTYUYCHUE MAaTEHTA.

[Topsaok UCTONIb30BaHUS TAKOTO PE3yibTaTa 3aKa3uyMKOM ONPEIEAETCs HA OCHOBAaHUU CTaTbU
1371 Konekca.

O01ue MoJI0KeHu s

9. B cooTBeTCcTBUU € MOJ0KeHUIMHU YacTu yeTBepTor ['K PD TepmMuHOM "MHTEIIIEKTyanbHas
COOCTBEHHOCTB" 0XBATBIBAIOTCS TOJIBKO CaMH PE3YJIbTAaThl MHTEIUIEKTYyaJIbHON I€ATEIbHOCTH
IPUPABHEHHBIE K HUM CPEJICTBA MHANBUIyJIU3allMH IOPUANYECKUX JIUL, TOBAPOB, paboT, yCiIyr
U TIpeNpUATU, HO He mpaBa Ha HUX (cTtaths 1225 Konekca). Ha pe3ynpraTsl
MHTEJIJIEKTYaJIbHOM e TEIbHOCTH U IPUPABHEHHBIE K HUM CPE/ICTBAa MHAMBHUYAIU3AIH
IOPUIMYECKUX JIULI, TOBAPOB, pabOT, yCIYT U NPEANPUATHIA (MHTEIIICKTYalbHYI0
coOcTBeHHOCTD) B crily cratbu 1226 'K PO npuzHatoTcs MHTEIIEKTYalIbHbIE IIpaBa, KOTOPbIE
BKJIIOYAIOT B Ce0s1 UCKIIIOUUTEIBHOE MPaBO, SBJISIONIEECS UMYILIECTBEHHBIM IPABOM, a B
cilydasix, IpeycMOoTpeHHbIX KogekcoMm, Takxke TMYHbIE HEMMYIIIECTBEHHbIE PaBa U UHbIE
npasa. B cBsI3u ¢ 3TUM Cy1aM clielyeT yUYNUThIBaTh CIEAYIOLIEE.

9.1. ITynkr 1 crareu 1225 'K P® copepUT UCUEepIbIBAIONINI IEpEYEHb PE3YIbTATOB
UHTEJIJIEKTYaJIbHOM JESTEIbHOCTH U MIPUPABHEHHBIX K HUM CPEJCTB MHIMBUY AJTU3aLlUN
IOPUIMYECKUX JIULI, TOBAPOB, paboT, yCIYyT U NPEANPUATHIA, KOTOPHIM MPEJOCTaBIIAETCS
IIpaBOBasl OXpaHa Ha OCHOBAHUU U B NOPAJIKE, IPEyCMOTPEHHBIX 4acThio yeTBepToil 'K PO.
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9.2. JIlnuHble HEUMYIIIECTBEHHBIE U UHBIE ITpaBa, yka3aHHbIe B cTathe 1226 'K PO, oxpanstorcs
TOJIBKO B TOM CJIy4ae, €CJIM COOTBETCTBYIOIMMHU MOJIOKEHUAMH 4acTH yeTBepToi Konekca o
KOHKPETHOM PE3yJIbTaTe MHTEIIEKTYaIbHOM EATEIbHOCTH WIH IPUPABHEHHBIM K pe3yJbTaTaM
MHTEIJIEKTYAJIbHOM JEATENBHOCTH CPEACTBAM MHAUBUAYaIN3alMU YCTaHOBIIEHA OXPaHa
CIIEMAJIbHO TOMMEHOBAHHBIX JIMYHBIX HEMMYIIECTBEHHBIX U MHBIX IIPAB.

10. IIpu paccMOTpeHHH BONPOCOB, CBSI3AHHBIX C MPABOM HA BO3HATrPaXJACHHUE 32 UCIIOJIb30BAHUE
pe3ynbTata HHTEIVIEKTYaJIbHOU JesTeIbHOCTH (KpOME MpaBa Ha BO3HATPAXKICHHE 3a
HCTIOJIb30BaHUE CITY>KEOHOTO MPOU3BEACHMS ), CyJIaM HAIJIC)KUT UCXOAUTH U3 CIEAYIOIIETO.

10.1. ITo cmbicay nosoxxeHuid nmyHkTa 5 crareu 1229 I'K PO npaBo Ha BO3HarpaxaeHue BXOIUT
B COCTaB MCKIIIOYUTEIBHOTO NIpaBa.

10.2. B cityyasx, yCTaHOBJIEHHBIX MOJ0KeHUsAIMU yacTu yerBepToil 'K PD, nmpaso Ha
BO3HArpaKA€HUE COXPAHSIETCS Y aBTOPA, UCIIOJHUTENS, U3TOTOBUTENS (POHOIpaMMBbI U TOTAA,
KOIJJa UCKIIFOYUTENIBHOE IIPABO €My HE IPUHAJIEKUT, & PABHO y 00J1a1aTelIs HCKIIIOUYUTEIbHOIO
MpaBa, eCJIM OHO CYIIECTBEHHO OTpaHUYEHO (Hampumep, cratbu 1245, 1263, 1326 Konekca).

10.3. Ha cnyuau, npeaycMaTpHUBAIOIIKE UCIIOIb30BaHUE PE3YJIbTATOB UHTEIIEKTY AJIbHOU
JeSITeNIbHOCTH 0€3 coriacus rpaBoo0iiagaTesiell, HO C COXpaHEHUEM 3a HUMH IIpaBa Ha
BO3HArpaxeHue, paclpocTpanseTcs mpasuio ad3ama nepsoro myHkra 1 ctateu 1231 'K PO o
JIeMCcTBUM Ha Tepputopun Poccuiickoit @enepanyy HCKIOYUTENBHBIX IIPAB, YCTAHOBICHHBIX
MEXIyHapoAHBIMU ToroBopamu Poccuiickoit @enepanuu u Konekcom.

10.4. CynaMm cnenyeT yYuThiBaTh, YTO B CUTy yHKTa 3 ctathu 1263 'K P® kommo3uTtop,
SIBIISFOLIMICS aBTOPOM MY3bIKAJIbHOTO IPOM3BEACHUS, UCIIOIB30BAHHOTO B ayIMOBH3YaIbHOM
IIPOU3BENIEHNH, COXPaHSET MPaBO Ha BOZHATPAKICHHE MPH IMyOJINYHOM HCIIOIHEHUH JINO0
cooOuieHnu B 3(pup WM 1Mo Kabelo 3TOro ayAMoBU3yalIbHOTO pou3BeneHus. Takum oopa3om,
JaKe €CJIM UCKIIIOYUTENIbHOE MPAaBO Ha COOTBETCTBYIOIIEE My3bIKaIbHOE IPOU3BE/ICHUE B IIEJIOM
NPUHAIICKUT IPYroMy JIMILy, IPaBO HAa BO3HATPAXKICHUE COXPAHACTCS 32 KOMIIO3UTOPOM.

10.5. B cuny nynkra 3 crateu 1255 'K PO npaBo cnegoBaHust sSIBISETCS CAMOCTOSATEIbHBIM
IIPaBOM aBTOPA, OTIIMYHBIM OT MPUHAAJIEKAIIETO EMY HCKIIFOUYUTEIBHOTO paBa Ha
MPOU3BEICHUE.

[Ipu paccMoTpeHUN CIOPOB, BOZHUKAIOIINX B CBA3U ¢ puMeHeHueM nosoxenui 'K PO o
IIpaBe cJe0BaHus, HEOOXOAUMO UMETh B BUY: B COOTBETCTBUHM C IMyHKTOM 1 cratbu 1293
Kozekca cymniecTBo nipaBa cIe10BaHUs COCTOUT B TOM, YTO aBTOP UMEET MPaBO Ha MOJIy4YECHUE
BO3HArpaXkJI€HUs B BUJIC IPOLICHTHBIX OTYUCIIEHUH OT LIEHBI IEPENPOAAKH OPUTHHAIIA
IPOM3BEAECHUS H300pa3UTEIBHOIO UCKYCCTBA. B 0TiInYMe OT UCKIIIOUUTETHHOTO IpaBa MpaBo
CJIEIOBAHMS HEOTUYKIAEMO, XOTS IIEPEXOIUT K HACIEAHUKAM aBTOpa Ha CPOK JIEHCTBHS
WCKJIIOYMTEIBHOTO NpaBa Ha npousBeacHue. [IpaBoM cienoBaHus MOIb3YHOTCS TAKKE aBTOPbI
JIUTEPATYPHBIX U MY3bIKAJIBHBIX IPOU3BEICHUN B OTHOLIECHUH MEPENPOAAKHA aBTOPCKHUX
pykomnucei (aBrorpadoB) ux npousBeneHui (myHKT 2 ctatbu 1293 'K PO).

11. Cornacuo nyskty 1 crateu 1233 I'K P® npaBoobiagaTens MOKET paciopsIuThCS
IIPUHAIJICKALIUM EMY UCKIIOYUTEIbHBIM IIPABOM Ha PE3YJIbTAT HHTEIIEKTYaJIbHOU
JEeSTEIbHOCTH WJIM Ha CPEJICTBO MHIMBUYalTU3alliu JIIOOBIM HE IPOTUBOPEYAIINM 3aKOHY U
CYIIECTBY TaKOT'O UCKIIOYUTEIHLHOTO MPaBa CiocoOoM.

B cnyuae BHECEHHS HCKITIOUMTENBHOTO TIPaBa B KAUeCTBE BKJIAa B YCTaBHBIN (CKJIaI0UHBIH)
KaIruTaia IOMUMO YKa3aHUS Ha 3TO B YUPEIUTEIHHOM JI0rOBOPE HEOOXO0IMMO 3aKII0UEHHE
OTJICTIBHOTO JIOTOBOPA 00 OTUYKACHUU UCKITIOYUTEIHLHOTO MPaBa WK JIMIIEH3HOHHOTO JIOTOBOPA,
OTBEYAIONIETO TPEOOBAHMSIM, YCTAaHOBIIEHHBIM YacThio ueTBepToi [ K PD. B cinyyasx,
MpeayCMOTPEHHBIX MyHKTOM 2 ctatbu 1232 Kopaekca, Takol OTJIEIbHBIN 10rOBOP MOJJICKHUT
roCyJJapCTBEHHOMN pEerucTpanuu.
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12. Cratbamu 336, 1233 T'K P® nonyckaeTcst pacnopsiKeHHE UCKIIOYUTENIBHBIM IPAaBOM Ha
pe3yIbTaT UHTEIUIEKTYaIbHOM NESTEIbHOCTH UM Ha CPEICTBO MHANBUYAIU3AlUU Ty TEM
3ajora.

Cynam cinenyeT y4uTbIBaTh, UTO MPH 3aJI0I'€ UCKIIFOUUTENIBHOTO IpaBa MoAJIeKaT IPUMEHEHUIO
nonoxkenus crareit 334 - 358 'K P® u 3akona Poccuiickoit @enepanyu ot 29.05.1992 N 2872-
1 "O 3anore" (B 4actu, He MpoTUBOpeyUalIel ykazaHHbIM cTaThsiM [ K PD) ¢ ocobenHocTsiMH,
MpeyCMOTPEHHBIMHU YacThio yeTBepTor Kozaekca.

Takue ocobernHocTr ycTaHoBieHbI cTaThel 1232 'K PD, onpenensromnieii ciydan, Koraa 3a1or
UCKJIIOYMTEIBHOTO NPaBa Ha pe3ysbTaT UHTEIUIEKTYaJIbHOU AEATENHOCTH WM Ha CPEJICTBO
VHAMBUIYyaIU3alMH [TOJICKHUT FOCYyAapCTBEHHONW PETUCTPALINH, a TAK)KE MyHKTOM 5 CTaThbu
1233 Kozaekca, B CHITy KOTOPOT'O B CJIy4ae 3aKJIFOUEHHUs JOr0BOpa O 3aJ10r€ UCKIIIOUNUTENBHOIO
IpaBa Ha pe3yJIbTaT UHTEUIEKTYaIbHOH NeATEIbHOCTH WM Ha CPEICTBO MHANBUIY aTU3alUN
3aJI0ro/1aTesb BIPaBe B TEUEHUE CPOKA JEHCTBHS 3TOT0 10I0BOPA UCIIOJIb30BaTh TAKOU
pe3yJIbTaT UHTEUIEKTYaJIbHOM EATEIbHOCTH MM TaKOE CPEJICTBO MHANBUAYAIU3ALUHU U
pacnopsKaThCs UCKITIOUUTENFHBIM IIPAaBOM Ha TaKOM pe3ysbTaT WK Ha TaKOE CPEJCTBO Oe3
COIJIacHs 3aJI0roJIeprKaTessl, €CIM JOrOBOPOM HE NMPETyCMOTPEHO UHOE.

Taxxe HaJJIe)KUT UMETh B BUJy, YTO HE MOTYT BBICTYIIaTh B KAUECTBE MPEIMETA 3aJI0Ta JINYHbIE
HEMMYILECTBEHHbIE MTpaBa. MIMyIliecTBeHHbIE MTpaBa Ha pe3yJIbTaThl HHTEIJICKTYalbHOM
JESTEIbHOCTH U IPUPABHEHHBIE K HUM CPEJICTBAa MHAMBHUyJIN3allU MOTYT BBICTYNATh B
Ka4yecTBE MpeAMETa 3aJI0Ta MPHU YCIOBUH, YTO JOITyCTUMO UX OTUYKACHUE OT MpaBooOIaiaTes.
Taxk, He MOTYT OBbITH IPEAMETOM 3aJI0Ta MPaBO CIEAOBAaHUS HA MPOU3BEACHUS H300pa3UTEILHOTO
HCKYCCTBa, aBTOPCKUE PYKOMUCH (aBTOrpadbl) TUTEPATyPHBIX U My3bIKaJIbHBIX IPOU3BEICHUH,
UCKJIIOYMTEIBHOE MTPaBo Ha (PMPMEHHOE HAMEHOBaHUE, UCKIIIOUNTENbHOE TIPaBoO Ha
HalMEHOBAaHHE MeCTa MPOUCXOXKIECHHUS TOBApPOB.

[TpenmMet moroBopa o 3aJI0re UCKIIOYUTENbHOTo npasa (cratbu 336, 339 'K PD) onpenensiercs
MPUMEHUTENBHO K MYHKTY 6 cTathu 1235 Komekca myTem yka3zaHust Ha pe3yabTaT
MHTEIJICKTYJIbHOU JEATEIIBHOCTH MU HA CPENCTBO MHANBHY AJIN3ALNAH, IIPABO UCIIOIb30BaHUS
KOTOPBIX MEpPEaAaeTCs B 3aJI0T, CO CChUIKOM B COOTBETCTBYIOLMX CIy4yasX Ha HOMEp U JaTy
BBIIaYU IOKyMEHTA, yIOCTOBEPSIONIETO UCKIIOUATEIBHOE IIPABO HA TAKOW PE3yJIbTAT WU Ha
TaKO€ CPeACTBO (IIaTEHT, CBUAETEILCTBO).

Taxoke B 10roBope 0 3aJ10re T0JKHO OBITh ONPEIENICHO: 3aJI0KEHO JIN HCKIIIOYUTEIBHOE IPaBO
Ha pe3yJIbTaT UHTEIUIEKTYaJIbHOMN EATEIbHOCTH MM Ha CPEACTBO MHAUBUYATH3alMU B TIOJTHOM
o0beMe (MpUMeHUTENbHO K MyHKTY 1 crateu 1234 'K P®) unu mpaBo MCMoNb30BaHUS TAKOTO
pe3yJibTaTa WM TaKOIro CPEeICTBA B IPELyCMOTPEHHBIX JOTOBOPOM Ipeesiax (IPUMEHUTENBHO K
nyHkTy 1 crateu 1235 'K P®). B nocnenneM ciydae JoroBop o 3aj10re J0KEH
MpeayCMaTpUBATh U 0OCTOATENLCTBA, MPUBEICHHBIE B TIOAMMYHKTE 2 TyHKTa 6 cTathul 1235 n
cratbe 1236 Konekca.

OOpartreHre B3bICKaHMsI Ha 3aJI0’KEHHOE UCKIIIOUYUTENBHOE MPABO OCYIIECTBISETCS B MOPSIJIKE,
ycTaHoBieHHOM ctatbeit 349 'K POD.

OOpaiueHne B3bICKaHUS HA 3a10)KEHHOE UCKIIFOUUTENILHOE IIPAaBO BO3MOKHO IO IIPaBUIIaM
nyHkTa 2 cratbu 349 'K PO kak B cyneOHOM, Tak U BO BHECYJICOHOM MOPSAKE HA OCHOBAHUU
IMCbMEHHOTO COIVIAIIEHUS 3aJI0r01aTelIs U 3aJI0T0IepKaTeIs.

13. [Ipu npumenenuu crateit 1234 u 1235 I'K PO cynam HaaneXUT UCXOAUTD U3 CIEAYIOLIETO.

13.1. B cuity nynkTa 1 crateu 1234 'K POno norosopy 06 0T4yXKIeHUN UCKIIOUYUTEIHHOTO
IpaBa MepeIaeTcs UCKIYUTEIBHOE IPABO Ha PE3yJbTaT MHTEIIEKTYaIbHOU eI TeIbHOCTH WIN
Ha CPEJICTBO MHANBUAYAIN3ALUH B IOJIHOM 00BEME.

JloroBop, npenycMaTpuBaOLIUi OTUY>KICHNE MpaBa UCIIOIb30BaHUS pPe3yibTaTa
MHTEJIJIEKTYaJIbHOM ESTEIbHOCTH WU CPEACTBA MHIUBUAYaIN3allMH, HO B TO )K€ BpeMs
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BBOJSIINN OTpaHUUYEHUS 110 CIIOCOOaM UCIIOJIb30BAHUS COOTBETCTBYIOILIETO pe3yIbTara Win
CpeZcTBa JIMOO0 yCTAaHABIMBAIOLIMNA CPOK AEHCTBHS 3TOIO JOI0OBOPaA, C YUETOM IOJIOKEHHH
cratbu 431 Konekca MOXKeT ObITh KBATM(UIIMPOBAH CYJOM KaK JIMIIEH3MOHHBIN goroBop. [Ipu
OTCYTCTBUH TAKOI BO3MOKHOCTH JIOTOBOP MOJUICKUT MPU3HAHUIO HEIEHCTBUTEIBHBIM (CTAThs
168 'K PD).

13.2. JIoroBop 00 OTUYy>KIE€HUH HUCKIIFOUUTEIHHOTO TIPaBa 3aKIF0YAETCS TOIBKO B TUCHbMEHHON
dbopwme. JIutieH3MOHHBIN JOTOBOP 3aKiItouaeTcs B mucbMeHHoU popme, ecimu 'K PD ne
npexycMoTpeHo uHoe. [Ipu 3ToM HecoOmoieHre TUChbMEHHON (hOPMBI IOTOBOPA COTJIACHO
MyHKTY 2 ctatbk 162, myHkTy 2 ctatbu 1234, myHkty 2 ctathu 1235 Koxekca Biedet
HEJICHCTBUTEIBLHOCTh TAKOT'O JOTOBOPA.

B ciyuasx, onpeneneHHbIx myHKTOM 2 ctatbu 1232 I'K P®, noroBops! 00 0T4yXIeHHN
UCKJIIOYUTENLHOTO MpaBa U JIMIEH3UOHHBIE JOTOBOPHI MOJIEKAT ITOCY JapCTBEHHOM
peructpanuu. [lpu 3TomM HecoOuoieHre TpeOOBaHUS O TOCYAAPCTBEHHON PEeruCcTpaluu
corIacHO MyHKTY 2 ctathu 1234, myHKTy 2 ctathi 1235 'K P® BiedeT HEACHCTBUTEIBHOCTD
noroBopa. OnHako B cuily myHkTa 3 cratbu 165 Konekca B cityvae, eciiv Takoi JJOrOBOp
COBEpIUICH B HaJyIexKalle popme, HO OHA U3 CTOPOH YKIIOHSIETCS OT €r0 PErUCTPALUHU, CY /T
BIIPaBe MO TPEOOBAHUIO IPYTOi CTOPOHBI BBIHECTH PELICHUE O PErHCTPALMHU JaHHOTO JI0TOBOpa,
KOTOPOE SIBJISIETCS OCHOBAHUEM JIJISl TOCYIaPCTBEHHOM perucTparum.

13.3. Cornacuo nyHkry 4 ctatbu 1234 I'K P® uckiarountensHoe MpaBo Ha pe3yJIbTaT
MHTEJUIEKTYaJIbHOM 1eATEIbHOCTH MU CPEJICTBO MHANBUIYAIU3ALIUN IEPEXOIUT OT
npaBooOIagaTess K MpHoOpeTaTeNro Mo 00IeMy PaBUILy, €CJIN COTIAIEHNEM CTOPOH He
HpPeyCMOTPEHO HHOE, B MOMEHT 3aKJIIOYEHHUS HE MOJUIeXkKAILEro perucTpaluy J10ropopa oo
OTUY>KJI€HUH UCKIIIOUNTENBHOTO IIPaBa.

Ecnu ke Takol 1OroBOP MOJUIEKHUT FOCY JTaPCTBEHHOM pErucTpanuy, TO MOMEHT Ilepexoa
VCKJIIOYMTEIBHOTO NpaBa ONPEAEIAETCS B CHITy 3aKOHA UMIIEPATUBHO - MOMEHTOM
roCyapCTBEHHOW PErUCTPALIMM 3TOTO AOTOBOPA. Y CIOBUE MOJIEKAIIETO TOCYAAPCTBEHHOM
pEerucTpanyu Joropopa 00 OTUyKJIEHUN UCKIIIOUUTEIBHOTO NIpaBa, yCTaHaBIUBAIOLIEe HHON
MOMEHT IIE€PEX0/1a UCKIIOYUTEIBHOTO 1IpaBa, ¢ y4eToM nosnoxeHuit crateu 168 'K PO
HUYTOXKHO.

13.4. [Tynkrom 5 crateu 1234 'K PO onpeneneH crienuanbHbIA CIIOCO0 3alIMTHI TTPaB MPEKHETO
paBooOIaAaTeNs MpU CYIECTBEHHOM HapYIICHUH MTPHOOpeTaTeieM 00s13aHHOCTH BBIIIATHTh
PaBo00IAAATENIO B YCTAHOBJICHHBIN IOTOBOPOM 00 OTUYXACHUU UCKIIOYUTEIHLHOTO MpaBa
CPOK BO3HArpaXACHHE 3a MPUOOPETEHNE UCKITIOYUTEIHLHOTO MTpaBa Ha Pe3yIbTaT
MHTEJJICKTYalIbHOM e TEebHOCTH UM Ha CPEICTBO MHAWBUIyalIn3aluy (MOANYHKT 1 myHKTa 2
ctater 450 Kopekca) B cirydae, €Ciiu UCKIIFOUUTENBHOE MPABO MEPEIUIO K €r0 MPUOOpeTaTeio:
MPEXXHUI MpaBoo0IIaiaTess BIipaBe TPeOOBATh B Cy1IeOHOM TOPSIKE IMepeBojia Ha ceOsl mpaB
nproOpeTaTeNIs UCKITIOYUTENLHOTO MPaBa U BO3MEIICHUS YOBITKOB.

[Tpu paccMoTpeHHH CIIOPOB MO UCKaM MPEKHEro MpaBooOIaaaTess cyJaM HaJIeKUT
Y4YUTBIBATh: MyHKT 5 cratbu 1234 'K POHE ucKiIr04aeT BO3MOXHOCTH IPUMEHEHUS IIPEKHUM
npaBoobIagaTeIeM HHBIX CIIOco00B 3amuThl (cTaThs 12 Koaekca).

13.5. Cornacno a63aiyy nepBomy myHkra 4 crateu 1235 'K P® cpok, Ha KOTOpBIi 3aKit04aeTcs
JIMIIEH3UOHHBIH JI0TOBOP, HE MOXKET MPEBBIILIATH CPOK AEUCTBUS HCKIIOYUTENIBHOTO MpaBa Ha
pe3yJIbTaT UHTEIIEKTYaIbHOM IEeATENTbHOCTH UM HA CPEACTBO WHANBUY AJTH3ALMH.

BBumy 3TOr0 10roBop, CoAepKalifil yCIOBUE O CPOKE €ro IEUCTBUSA, MPEBBIIIAIOIIEM CPOK
JEUCTBUS UCKIIOYUTENBHOIO IIPaBa, CYUUTACTCS 3aKIIOUYEHHBIM Ha CPOK, PaBHBIN CPOKY JEHCTBHUS
UCKJIIOYUTEIHHOTO MpaBa.

13.6. Vcxons u3 nynkra 5 crateu 1235 'K PO nuneH3noHHbIN JOrOBOP MpeAnoIaraeTcs
BO3ME3/IHBIM, €CJI CAMUM JJOTOBOPOM IPSIMO HE TIPETYCMOTPEHO UHOE.
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CrnenoBaTenbHO, €CITU JIMIIEH3MOHHBIM IOTOBOPOM MPSIMO HE MPEAYCMOTPEHA €T0
0e3B03ME3/IHOCTh, HO MPH 3TOM B HEM HE COTJIACOBAHO YCIOBUE O pa3Mepe BO3HATPAXKIACHUS UITU
0 TOPSIJIKE €r0 OMpeIeNICHUs, COOTBETCTBYIOLIUI JOTOBOP B CHJTy a03alia BTOpOTO MyHKTa 5
ctatbu 1235 Konekca cunraeTcss HE3aKIIIOUEHHBIM.

13.7. Ilo cmbicny myHKTa S cTtaThu 1235 B €ro B3auMocBsA3u ¢ MyHKTOM 4 crathu 1237T'K PO
BO3HArpakJICHUE 10 BO3ME3THOMY JUIIEH3MOHHOMY JIOTOBOPY YILJIAUMBAETCS 32
IPEI0CTaBIICHUE TPaBa UCIOJIB30BaHUS PE3YJIbTaTa UHTEIEKTYaIbHOMN 1eATEeIbHOCTH WIIN
Cpe/AcTBa MHANBUIY AJTU3AIUH.

B cBsi3u ¢ 3TUM nUIIEH3Hapy HE MOXKET OBITh OTKAa3aHO B TPEOOBAHUU O B3bICKAHUU
BO3HArpa)<JICHUs [0 MOTUBY HEUCIIOJIb30BAHUS JIUIIEH3UATOM COOTBETCTBYIOIIETO Pe3yJibTaTa
WK cpeficTBa. B cimyuae, Korjja cTOPOHBI JIMIIEH3MOHHOTO IOTOBOPA COTJIACOBAIIHN pa3Mep
BO3HArpakJeHus B (hOpMe MPOIEHTHBIX OTYUCICHUN OT 10X0/1a (BBIPYYKH) (ITYHKT 4 CTaThU
1286 'K P®), a cOOTBETCTBYIOIIEE UCTIOIB30BAHUE MPOU3BEECHHS HE OCYLIECTBIIIIOCH, CyMMa
BO3HArpa)xJACHUS ONPEIENISIEeTCS UCXOI U3 LIEHbI, KOTOPast IPH CPAaBHUMBIX OOCTOSITETTLCTBAX
0OBIYHO B3MMAETCA 32 MPAaBOMEPHOE HCIIOJIb30BaHUE IPOU3BEACHUSI.

13.8. 'K P® ne mpenycMaTpuBaeT He0OXOAMMOCTHU MOTY4YEHUS COrNIacHsl JIULeH3MuaTa (Ipu
HAJIMYMHY 3aKITFOYEHHBIX PaHee JIMIEH3UOHHBIX IOTOBOPOB) Ha 3aKJII0UYEHUE JOTOBOpa 00
OTYYX/IEHUH UCKIIIOUYUTENbHOTO MpaBa. [lpu 3Tom B cuity nmyHkTa 7 crathu 1235 Konekca
Nepexo/l UCKIYUTEIBHOTO ITpaBa Ha Pe3yJIbTaT UHTEIIEKTYaJIbHOU NeSTEIbHOCTH WU Ha
CPEeICTBO MHIUBHyalN3al[1 K HOBOMY ITPaBOOOIaJaTeNI0 HE SBJISIETCS OCHOBAHUEM IS
M3MEHEHUS WIHM PacTOPKEHUS JIMIIEH3UOHHOTO JI0T0BOPA, 3aKJIFOUYEHHOTO MPEAIIECTBYIOINUM
paBoo0JIaaTeIeM.

14. IIpu npumenenun nyHkra 1 crateu 1236 'K PO cynam crnenyer yuuThiBaTh, 4TO MO 00LIEMY
IPaBWITY JIMLIEH3UOHHBIN 10rOBOp (HE3aBUCHMO OT BUJAA TAKOT'O JOIOBOPA) MpeIoiaract
COXpaHEHHME 3a JIMLEH3UapOM IIPaBa CaMOMY UCIOJIb30BaTh COOTBETCTBYIOLINM pe3ybTatT
MHTEIJIJIEKTYaJIbHOM JESTEIbHOCTH WU CPEACTBO MHAMBHUAYyanu3anuu. Bmecre ¢ Tem 1oroBopom
00 MCKIIFOUUTETbHOH JIULIEH3UH MOKET OBITh CIIELUAIBHO MTPETYCMOTPEHO, YTO TAKOE MPaBo 32
JUILIEH3UapOM HE COXPaHSIETCSL.

15. Ilynkrom 3 crateu 1237 I'K P® onpeneneHo: UCIIOIb30BaHUE pe3yibTaTa
UHTEJUIEKTYaJIbHOM I€ATEIbHOCTH UIIN CPEJICTBA MHANBU Y ATTM3ALMH CIIOCOOOM, HE
IPEeayCMOTPEHHBIM JIMLIEH3MOHHBIM JOTOBOPOM, JINOO TIO PEKpaIeHNH JeHCTBUS TAKOTO
JI0rOBOpa, TM00 UHBIM 00pa30M 3a MpeAeIaMy Npas, MPEAOCTABICHHBIX JILEH3UATY 110
JIOTOBOPY, BJI€YET OTBETCTBEHHOCTH 3a HapYyILIEHUE UCKIIIOUNTENBHOIO IIPaBa Ha Pe3yJIbTaT
UHTEJUIEKTYaJIbHOM IeATEIbHOCTH UM Ha CPEACTBO MHAMBUYAJTM3ALMH, YCTAHOBIEHHYIO
Konekcom, npyrumu 3aKkoHaMH WM JOTOBOPOM.

Ecnu ykazanHoe HapyllleHHe UCKITIOUUTENBHOTO TIPaBa Ha Pe3yIbTaT UHTEIEKTYyaIbHOM
JESATEeTFHOCTH WIIA CPEACTBO MHIUBHUIYTU3AIMH JIMIIEH3UATOM JIOMyCKaeTcs (OCYIECTBISETCS
HCIIONb30BaHUE COOTBETCTBYIOIIETO Pe3yJIbTaTa WU CPEACTBA 3a MpeAesiaMu MpaB,
MPEIOCTABICHHBIX JIUIIEH3UATY 10 JOTOBOPY) U 3a TaKOE HapyIIEHUE JTUIICH3UOHHBIM
JIOTOBOPOM TPEAYCMOTPEHA OTBETCTBEHHOCTH B JAOIMOJIHEHUE K YCTAHOBJICHHOMN YaCThIO
yetBepToit 'K PD, To 3TO 00CTOATETHCTBO MOANEKUT YUETY MPU OMPEICTCHUN pazMepa
JIEHE)KHOM KOMIICHCAIIUY B Cilydae ee B3bickaHus (MyHKT 3 crateu 1252 Kogekca).

IIpuMeHeHne JaHHOM IPaXkIaHCKO-IIPaBOBOM OTBETCTBEHHOCTU HE UCKIIIOYAET BO3MOKHOCTHU
IIPUMEHEHUS MEp aIMUHUCTPATUBHO-IIPABOBOM MJIM YTOJIOBHOM OTBETCTBEHHOCTH 34 OTH
HapyLICHHUs.

16. Cornacuo nyHkty 4 ctathu 1237 I'K P® npu HapymieHnn TuIieH3uaToM 00sI3aHHOCTH
YIUIATUTD JIMOCH3UAPY B yCTaHOBJIeHHBIfI JIMICH3UOHHBIM JOTOBOPOM CPOK BO3HAIrpaXJICHUC 3a
IPEeIOCTaBIICHUE TPaBa MCIOIB30BaHUs TPOU3BEICHUS HAYKH, TUTEPATyphl UM UCKYCCTBa JIH00
00BEKTOB CMEKHBIX MIPAB JUIEH3UAP MOXKET B OJJTHOCTOPOHHEM MOPSIKE 0TKA3aThCS OT
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JIMIIEH3UOHHOTO JIOTOBOPA U MOTPEOOBATh BO3MEIICHHUS YOBITKOB, TPUIMHEHHBIX PACTOPKEHUEM
Takoro norosopa. [Ipu s3Tom ykazaHHoe ImpaBo Ha OJHOCTOPOHHUH OTKa3 OT JIMLIEH3UOHHOTO
JIOTOBOpA M Ha BO3MEUIECHUE IPUUNHEHHBIX €r0 paCTOPKEHUEM YOBITKOB HE 3aBUCUT OT
IIPOJOJDKATEIBHOCTH JTOIYIIIEHHON TPOCPOYKHU.

Cynam cnenyeT UMETh B BUy, YTO TaKOM OAHOCTOPOHHUN OTKa3 JIMIIEH3HApa OT JIMIIEH3HOHHOTO
JIOTOBOpA € y4eToM MosoxkeHuid myHkta 3 ctatbu 450 'K PO cuurtaercs coctosBIIuMcs ¢
MOMEHTA MOJIyYeHUs JIMIIEH3UAaTOM YBEIOMIICHHUS O HEM.

17. B cootBetcTBUM ¢ MyHKTOM 1 cTtatbu 1238 'K P® npu nucbMEHHOM COTJIaCHUHM JIUIIEH3Hapa
JULEH3UAT MOXKET IO JIOTOBOPY MPEJOCTABUTH IIPABO UCIIOIB30BAHMS pe3yJibTaTa
MHTEJJICKTYalTbHOU e TEIbHOCTH UM CPEACTBA MHAUBUIYATU3alMU APYTOMY JIUILY
(cyONuIIeH3UOHHBIN JOTOBOD).

Taxkoe corizacue MOXKET OBITh AaHO KaK B CaMOM JIMOCH3UOHHOM JOT'OBOPEC 0e3 YKa3aHusa
KOHKPCTHBIX Cy6J’II/IIIeH31/IaTOB, TaK 1 OTACIIBHO - HAa 3aKJIIOUCHUC KOHKPETHOT'O
CY6J'II/II_ICH3I/IOHHOFO A0roBopa. HpI/I 9TOM JIMICH3HAp BIPABC OI'PAHUYNUTL CBOC COTJIACUC
BO3MOKHOCTBIO 3aK/IIFOUYCHUA CY6HI/IH€H3HOHHBIX AOTr0BOPOB O MPEAOCTABICHNUUN TOJIBKO
OTACIBHBIX CII0CO00B HCIOJIL30BAHUS pe3yiibTaTra I/IHTCJIJICKTyaJIBHOfI JACATCIIbHOCTH NJIN
CpeacTBa MHAUBUAYAJIN3alluU U3 YHCJIa TCX, KOTOPBIC ObLIH npeaoCTaBJICHLI TULICH3UATY.

18. B cuny crateu 1239 I'K PO B ciyyasx, npeaxycmotrpeHHbIX Konekcom, cyy MOKET 1o
TpeOOBAaHUIO 3aMHTEPECOBAHHOT'O JIUIIA IPUHATH PEIICHUE O MPEAOCTABICHUN ATOMY JIMILY Ha
YKa3aHHBIX B PELICHUH Cy/1a YCIOBHAX ITPaBa UCIIOJIb30BAHUS pE3ysIbTaTa MHTEIUIEKTYaJIbHON
JESATEIIBHOCTH, UCKIIIOYUTEIBHOE ITPaBO Ha KOTOPBIA IPUHAIEIKUT APYTOMY JIHILY
(MpuHYIUTENbHAS TULEH3US).

Takue ciydan onpezeneHsl B ctaThsx 1362 n 1423 Kogekca.

CoOTBETCTBYIOLIMI CIIOP pacCMaTPUBAETCS CYIOM IPUMEHUTEIBHO K IOJIOXKEHUAM IMyHKTa |
ctatbu 445 u ctathu 446 'K PO.

[Ipu 3TOM, IpHUMas! pelIeHne O MPEAOCTaBICHNUH JIMILY IIpaBa UCIIOJIb30BaHUs Pe3yJibTaTa
UHTEJUIEKTYaJIbHOM 1eATEIbHOCTH, Cy1 AOJDKEH B PE30JIIOTUBHOM YacTH pelIeHUs yKa3aTh
YCIIOBHS JTMLIEH3UOHHOT'O JOTOBOPA O MPEJOCTABIEHUH ITPOCTOM (HEUCKITIOUUTEIBHON)
muneHs3ud. C y4eToM 3TOro NpeaosiaraéMble YCIOBHs IPENOCTABICHNS TaKOH JINLEH3UN
JIOJIKHBI OBITh PUBEEHBI B UCKOBOM TpeOOoBaHuU (MyHKT 1 ctatbu 1362 u myHKT | crathu
1423 Konexkca). Cyn e, yCTaHOBUB IPaBO TpeOOBATh MPEAOCTABICHHS IPUHY AUTEILHON
JUIEH3UH, pacCMaTPUBAET UMEIOIIMECS Pa3HOTIACHs CTOPOH MO OTJEIbHBIM YCIOBHSIM 3TOU
JMLIEH3UH.

OTHo1IEHNS 0 TPUHYAUTETBbHON JUIIEH3UN MOTYT OBITh MPEKpaIIeHbl MPUMEHUTENIBHO K
nonoskeHusiM ctaThtl 450 'K PD (B TOM yrmiciie B cy1IeOHOM TOPSAKE IO UCKY
naTeHToo0IaAaTelIsi HA OCHOBAHWH ab3alia TpeThero MyHkTa 1 crathu 1362, myHKTa 4 cTaThil
1423 'K P®). OgHOCTOpOHHMI OTKa3 OT NPUHYIUTEIBHOM JUIIEH3UN HEOILY CTUM.

19. Cratbsa 1240 I'K P® ycranaBiauBaeT NOpsA10K UCIOIb30BaHUS pe3yibTaTa
UHTEJUIEKTYaJIbHOM JIeATEIbHOCTH B COCTaBE CIIOKHOro 00bekTa. CynaM He0OX0JUMO
PYKOBOJCTBOBATHCSI CIEAYIOLIUM.

19.1. ITox nMuIIOM, OPraHU30BABIINM CO3/IaHHE CIIOKHOTO 00BEKTa, TOHUMAETCS JIHILIO,
OTBETCTBEHHOE 32 OPraHM3aIMIO MPOLIECCa CO3JaHUs TAKOTro 00bEKTa, B YACTHOCTH JIUILIO,
B3sIBIIEE HA CEOsl MHUIMATHBY U OTBETCTBEHHOCTH 33 CO3JJAHNE COOTBETCTBYIOIIETO OOBEKTa
(mponarocep M T.IL.).

19.2. Tlpumensis a63an Tpetuil myHkra | u nyHkT 2 crateu 1240 'K PO, cnenyeT yuuThIBaTh:
MYHKT 2, ONIPEeIIONIHii, 4YTO YCIOBHS JUIIEH3MOHHOTO JIOTOBOPA, OIPaHUUMBAIOIINE
UCIIOJIb30BaHUE PE3YJIbTATa UHTEIUICKTYaIbHOM JIEATEILHOCTH B COCTABE CIIOKHOTO O0BEKTA,
HeJIeHCTBUTENbHBI, IPEyCMaTPUBAET 3alpeT Ha OrpaHUYCHUE JINLEH3UOHHBIM 10T OBOPOM
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CIoco0OB UCIOJIb30BaHUs TAKOTO pe3yibTara. Ad3ail ke Tpetuit myHkra 1 crateu 1240 Koxnekca
JIOIIyCKaeT BO3MOKHOCTb OIIPEJENICHNS B JOTOBOPE MHOTO CPOKA U MHOW TEPPUTOPUU IEHCTBUS
WCKJIFOUUTEIIBHOTO ITPaBa Ha YKAa3aHHBIA PE3YJIbTAaT, HEKEIIN YCTAHOBIICHBI 3aKOHOM.

19.3. OcoGeHHOCTH IPABOBOTO PEKMMA CIOKHBIX 00BEKTOB OIPE/IeNICHbI, B YACTHOCTH,
cratbsiMu 1263, 1269, mynktom 2 cratbu 1289, rnasoit 77 'K PO.

20. B cunmy crateu 1241 I'K P® nipu oOparieHny B3bICKaHHS HAa UMYIIIECTBO MTPaBOOOIaaaTelIs
HUCKIIFOYUTCIIBHOC ITPABO HA PE3YJILTAT HHTGHHGKTyaHBHOﬁ ACATCIIBHOCTH HUJIN CPECACTBO
VHAMBHUIyalIU3aliH, HA KOTOPOE MOKET ObITh 00paIlleHO B3bICKAHHUE B MTPEyCMOTPEHHBIX
Kopekcom cnyyasx, K Ipyromy JIMIly IEPEXOJUT O€3 3aKII0UEHHS JOTOBOPA.

CornacnHo yactu 3 crateu 87 ®enepansHoro 3akoHa ot 02.10.2007 N 229-®d3 "O6
UCIIOJTHUTENILHOM NPOU3BOICTBE" (anee - 3aKOH 00 UCIOIHUTEILHOM IIPOU3BOJICTBE)
pean3anys UMYyIIeCTBEHHBIX MPAB OCYIIECTBISETCS MyTeM MPOBEICHUS OTKPHITHIX TOPTOB B
dbopme ayKIoHa.

Ucxons u3 nyskra 5 crateu 448 'K P® nunio, Belurpasiiee Topru, 1 OpraHu3aTop TOProB
HOJNKCHIBAIOT B JIEHb IPOBEACHUS ayKLIMOHA IPOTOKOJI O pe3yibTaTax Topros. Eciu nepexon
UCKJIIOYMTEIBLHOTO NpaBa Ha COOTBETCTBYIOLIUI pe3yIbTaT UHTEIIEKTYaIbHOU e TEIbHOCTH
WIN CPeACTBO MHIMBHyaTU3allK Oe3 10roBopa ¢ y4eToM nosioxxkeHuit crarsu 1232 Kogekca
MOJIIEKUT TOCYIapCTBEHHON PETUCTPALlU, OCHOBAaHUEM ISl TAKOW PETUCTPALIUU CITYKUT
yKa3aHHBIN MPOTOKOJ O pe3yJIbTaTax TOPIroB.

Yacteio 14 crateu 87 3akoHa 00 UCTIOTHUTEIHFHOM IMPOU3BOJICTBE MPEAYCMOTPEHO, YTO
nepeaya Hepealn30BaHHOTO UMYIIIECTBA TOJIKHUKA B3BICKATEIO O(hOPMIISETCS aKTOM MpHeMa-
nepeaadu. B aTom ciryyae OCHOBaHHMEM /Il FOCYJaPCTBEHHOM PErUCTPALIU SIBISETCS
YKa3aHHBIH aKT.

21. OpF aHu3alud, OCYICCTBIIAIONIAsA KOJIJICKTUBHOC YIIPABIICHUC aBTOPCKUMU U CMCIKHBIMHA
IpaBaMH, BIIpaBe Ha OCHOBaHWU MyHKTa 5 ctathi 1242 'K P® npeabsBisaTs TpeOOBaHUS B Cy/Ie
OT UMCHHU npaB006naJ:1aTeﬂe171 HJIM OT CBOCTO MMCHU IJIA 3allIUTHI IpaB, YIIPABJICHUC KOTOPBIMU
OHA OCYILECTBIISIET.

ITo cmeicity mynkTa | crareu 1242 'K P® yka3aHHbIE OpraHH3aluu ACHCTBYIOT B HHTEpECAX
npaBoobagarenei.

[Tpu sTOM Takast opraHu3alusi HE3aBUCUMO OT TOTO, BBICTYIIAET OHA B CyJle OT UMEHH
npaBoo0iagaTeneld WM OT CBOETO UMEHH, ICHCTBYET B 3aIIUTy HE CBOMX IPaB, a MpaB JIMII,
nepenaBInx e B cuiny nyHkta 1 crateu 1242 Koaekca nmpaBo Ha yIpaBlieHHE
COOTBCTCTBYIOIIMMHU ITpaBaMu Ha KOJUIEKTUBHOI OCHOBE.

B ciyuae ecnu ykazanHas opranusanys oOpamiaeTcs B 3alUTy IpaB GU3NIECKUX JTUL] WIH
OJIHOBPEMEHHO (PU3NYECKUX U IOPUANYECKUX JIUIL JINOO HEeONpeaeIeHHOT0 KpyTa JIHII, TaKHue
CIOPBI MOABEIOMCTBEHHBI CyaM o011el ropucaukiuu. Eciu ke oHa oOparaercs B 3alIUTy
IIpaB TOJIBKO FOPUIMYECKHX JIUL B CBA3U C UX MPEANPUHUMATEIBCKON U HTHOW SKOHOMUYECKON
JeSITEbHOCTBIO - CIIOPHI IT0/IBEJOMCTBEHHBI apOUTPAXKHBIM CYIaM.

AkkpenutoBaHHasi opranuzanus (cratbs 1244 I'K PO) neiictByeTt 63 10BEPEHHOCTH,
MOJITBEPIKIasi CBOE MPaBO Ha oOpalleHue B Cy/I 3a 3alUTON IpaB KOHKPETHOTO
npaBoobIaaaTens (U HEOMPEIEICHHOTO Kpyra JIUI B Cllydae, IpeyCMOTPEHHOM ab3aieM
BTOpBIM NyHKTa 5 ctaThu 1242 Konekca) CBUAETENBCTBOM O TOCYIaPCTBEHHON aKKpEAUTALINH.

Opranuzanys, He sIBJISFOIIAsICS aKKPESIUTOBAaHHOM, TaKKe NEHCTBYeT 03 TOBEPSHHOCTH, HO JIJIS
TIOJITBEP KICHUS TIpaBa Ha OOpAIICHUE B CyJI 32 3aIUTON NPaB KOHKPETHOT'O PaBOO0JIaaaTes
NPEJICTaBISET CBOM yCTaB, a TAKXKE JOTOBOP C COOTBETCTBYIOLIMM MTPABOOOIAIaTEIIEM O
nepeayue MoJIHOMOYHUH TI0 YIIPABICHHIO MTPaBaMU WK JIOTOBOP C APYroi OPraHU3aIuei, B TOM
YHCJICe MHOCTPAHHOM, YITPABJISFOIICH TIpaBaMy TaKOTro IPaBoo0IaaaTess Ha KOJUIGKTHBHON
ocHoBe (myHKT 3 crateu 1242 'K PD).
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Crop ¢ y4acTHeM OpraHU3aIliH, OCYIIECTRIISIONICH KOJUICKTUBHOE YITPABICHHE aBTOPCKHUMH U
CMEXHBIMHU TPaBaMH, MOYKET ObITh PACCMOTPEH CYIOM U 03 y4acTHsi KOHKPETHOT'O
paBooOIaaaTes.

22. CornacHo ctatbe 1248 'K P® cniopsl, cBsI3aHHBIE € 3alIUTON HapyIIEHHBIX WIH
OCIIOPEHHBIX MHTEJUIEKTYaJIbHBIX [IPAB, PACCMATPUBAIOTCS U Pa3peIlaloTCs 110 00LIeMy IpaBUILy
CYJOM.

B cootBercTBuu ¢ myHKTOM 2 cTathi 1248 I'K P® KoxnekcoM nmperycMaTpuBaroTcs Ciiydau
3alIUTHl HHTEIUIEKTYaJbHBIX MPaB B aIMUHUCTPATUBHOM (BHecyneOHOM) nopsiake. [Ipu
oOpalieHuu B cy ¢ TpeOOBaHHEM, TOJICKALTIM PACCMOTPEHUIO B aJIMUHUCTPATUBHOM
(BHECY1IEOHOM) TIOPSIZIKE, COOTBETCTBYIOIIEE 3asIBICHHUE MOJIC)KUT BO3BPAIICHHIO.

[Ipu paccmoTpeHnu CyA0M J1e1 O HapYIIEHUH HHTEIUIEKTYaJIbHBIX IIPAB BO3PaKEHUS CTOPOH,
OTHOCALIMECS K CIIOPY, MOAJIEKAIIEMY PACCMOTPEHHIO B aIMUHUCTPATUBHOM (BHECYIEOHOM)
NOpsJIKE, HE TOJKHBI IPUHUMATHCS BO BHUMAHHUE U HE MOTYT OBITh IIOJIO’KEHBI B OCHOBY
peuieHus.

23. B cuny nmynkra 3 cratbu 1250 'K P® oTcyTcTBHE BUHBI HApyIIUTENS HE OCBOOOXKIAET €ro
OT 00513aHHOCTHU MPEKPATUTh HAPYILIEHUE UHTEJUIEKTYaIbHbIX NPaB, a TAK)KE HE UCKIIIOYAET
NPUMEHEHHUs B OTHOLIEHUN HApYIIUTENS MEp, HAllPaBJICHHBIX Ha 3allUTy TAaKUX IIPaB.

CynaMm HaJUIeXHUT UMETh B BUAY, YTO YKa3aHHOE MPABUJIO MOJUIEKHUT IPUMEHEHHIO K criocobam
3alUThl COOTBETCTBYIOIINX IPaB, HE OTHOCSIUMCS K MEpaM OTBETCTBEHHOCTH.
OTBETCTBEHHOCTb 3a HApYIIEHUE UHTEIUIEKTYaJIbHBIX MpaB (B3bICKAaHHE KOMIIEHCALIUH,
BO3MeIlleHHe YObITKOB) HACTyIAeT MpUMEHUTENbHO K ctathe 401 Konekca.

24. Ecnu B Ka4ecTBe MPOMBIIIIEHHOTO 00pasiia ¢ coryiacus mpaBooodIaaaTens 3aperucTpupoBan
00BEKT aBTOPCKHUX IMpaB (MM UX COBOKYITHOCTH), CIIOCO0 3aIMTHl UCKIIOUUTEILHOTO TIpaBa OT
COBEPILAEMBIX HAPYLICHUH ONPEIEIAeTCs XapaKTEPOM TaKoro HapyuieHus. Eciu Hapymurens
COBEpIIACT JEHCTBHSI IO UCIIOIH30BAHUIO MPOMBINIIEHHOTO 00pasia (cratbs 1358 'K PD),
NaTeHTO00a1aTelb BIPaBe OCYIIECTBIATH 3aLUTY CIIOCO0aMHU, PEAYCMOTPEHHBIMU JUIS
3aIUTHI MATCHTHBIX TIpaB (maparpad 8 rmaser 72, craths 1252 'K P®). Ecnu xe HapyiieHo
UCKJTFOUUTEIIFHOE TIPABO HA MCIIOJIb30BaHKe npou3BeaeHus (ctaths 1270 'K P®) ciocodbamu, He
CBSI3aHHBIMU C HCITOJIb30BAHHEM MTPOMBIIIIJICHHOTO 00pa3Iia, 3alIuTy BIPaBE OCYIIECTBIATH
o0J1aaTen aBTOPCKOTO MpaBa Croco0aMu, MPelyCMOTPEHHBIMHE IS 3allIUThl aBTOPCKUX MPaB
(crarpm 1301, 1252 T'K P®D).

Ecnu peructpanus u nociaeayromniee Uerojib30BaHUE TPOU3BEICHUS B KAUECTBE
MPOMBIIIIICHHOTO 00pas3iia OCyIIeCTBICHBI O€3 COrNiacusi aBTOpa 3TOT0 MPOU3BEICHUS, aBTOP
BIIPABE OCYIIECTBIIATH 3AIUTY CBOUX aBTOPCKUX MPaB HE3ABUCHUMO OT TOTO, MPEAbIBISIOCH JTN
TpeOoBaHUE O IPU3HAHHUHM MATEHTa HeAeHCTBUTENbHBIM. [IpH 5TOM yI0BIETBOpEHUE
COOTBETCTBYIOIINX TPEOOBaHUI aBTOpa MPOU3BEICHUS CaAMO T10 ceO€ HE BIICUET MPU3HAHUS
MaTeHTa HeACHCTBUTEIbHBIM.

Pemenue cyna mo ey o HapylUI€HHH aBTOPCKHUX MPaB HE MOXKET CITYKHUTh MPENSTCTBUEM IS
3aKJTFOYCHUS TATEHTOO0IaAaTeNIeM ¢ aBTOPOM MPOU3BEICHUS JINIIEH3UOHHOTO TOTOBOPA.

25. Cornacuo nyHkTy 4 crateu 1252 I'K P® B ciyyae, korzia u3roToBjieHHe, pacipocTpaHEHHE
WIN MHOE UCIIOJIb30BaHME, a TAKXKE UMIIOPT, IEPEBO3Ka MJIM XPAHEHUE MaTepUaAJIbHBIX
HOCHTEJIEH, B KOTOPBIX BBIPAXKEHBI PE3YJIbTaT NHTEIUIEKTYaJIbHOM EATENbHOCTH WIN CPEICTBO
VHMBUAYAIU3aLUH, IPUBOIAT K HAPYIIEHUIO UCKIIIOYMTEIBHOTO ITpaBa Ha TAKON pe3yJsIbTaT
WIN Ha TaKO€ CPEJCTBO, TAKUE MAaTEPHAIbHBIC HOCUTEIHN CUUTAIOTCS KOHTPa(aKTHBIMU H IO
pelIeHuto cya MOoJIeKAT U3BATHIO U3 000pOTa M YHHUTOXKCHHIO 0€3 KaKoi Obl TO HU ObLIO
KOMIIEHCAIIUH, €CJIM UHBIE NTocseAcTBUS He npeaycmoTpensl 'K PD. Mubie nocnencTeus
yCTaHOBJICHBI MyHKTOM 2 ctathkl 1515 Konekca st cimyyaes, Koria BBeJieHUE KOHTpahaKTHBIX
TOBAapOB B 000POT HEOOXOIUMO B OOIIECTBEHHBIX HHTEPECAX.
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MartepuanbHBI HOCHTEIh MOXET OBITh MTPU3HAH KOHTPA(daKTHBIM TOJIBKO cyaoM. [Ipu
HEOOXOJMMOCTH CY/]I BIIpaBe Ha3HAUUTH IKCIEPTU3Y AJIS Pa3bsICHEHUS BOITPOCOB, TPEOYIOLTUX
CIIENUATBbHBIX 3HAHUH.

26. B cuity nmyHkra 5 crateu 1252 'K P® B cinyuae eciu cyZJoM yCTaHOBJIEHO, UTO
00opy10BaHuE, IPOYHE YCTPOMCTBA U MaTepHaIbl IIIaBHBIM 00pa30M UCHOIb3YIOTCS MU
IpeHAa3HAaYEeHBb! JJI COBEPILICHUS HAPYIIEHUS UCKIOYUTEIbHBIX MPAaB HA PE3YJIbTaThl
MHTEJUIEKTYaJIbHOM JIeATEIbHOCTH U Ha CPe/ICTBA MHANBH Iy AJIM3ALMH, TAKOE 000pyA0BaHHE,
IIPOYME YCTPOIICTBA U MAaTEPHUAIIBI IO PELICHUIO Cya (B TOM YHCIIE U IPU OTCYTCTBUU
COOTBETCTBYIOILETO 3asIBJICHUS 00J1aaTelIs HCKIFOUNTEIBHOIO IIPaBa) MOAJIEKAT U3BATUIO U3
000pOoTa M YHUUYTOXKECHHUIO 33 CUET HAPYLIUTENS, €CIIM 3aKOHOM HE IPEIYCMOTPEHO UX
obparmenue B 1oxoa Poccuiickoit deneparun.

27. Ilpu npumenenuu ctatbi 1254 'K PO HeoOX0auMO yUUTHIBaTh, UTO OHA HE MPEAOCTABIISIET
JUICH3UATaM - 00JIa1aTeNsIM MPOCTOH (HEUCKITIOUUTENLHON ) JTUIIEH3UH - TIPABO 3aIUINATh CBOU
mpaBa croco0aMu, peaycMOTpeHHbIME cTaThsiMu 1250 u 1252 Koaekca. Takum nmpaBoM
O6JI&,Z[3.IOT TOJBKO JIMIICH3UATHI - OGH&II&TGJII/I HUCKIIIOUUTEIBHOU JIMIICH3UU.

ABTOpCKOE MPaBo

28. B cootBetrctBuH ¢ myHKTOM 1 ctatbu 1259 'K PD o6bekTamMu aBTOPCKUX MPaB SABISIOTCS
IIPOM3BENICHUS HAYKH, TUTEPATYPhl U UCKYCCTBA HE3AaBUCUMO OT JOCTOMHCTB M Ha3HAUEHUS
HPOM3BEEHUS, a TAK)XKE OT CIOC00a €ro BhIPaKEHUS.

[Tpu ananu3e Bompoca 0 TOM, SIBJISIETCS JIM KOHKPETHBIN pe3ysibTaT 00BbEKTOM aBTOPCKOIO MpaBa,
CyJlaM ClIelyeT YUYUThIBaTh, UTO MO cMbIciTy ctatedt 1228, 1257 u 1259 'K P® B ux B3auMocBs3u
TaKOBBIM SIBJIIETCS TOJBLKO TOT Pe3yJIbTaT, KOTOPBIA CO37aH TBOpUECKUM TpyaoM. [1pu sTom
HAJUICKUT UMETh B BUAY, YTO MOKA HE JOKA3aHO UHOE, PE3YJIbTaThl HHTEIJIEKTYaIbHOM
JEeSTEIbHOCTH MPEATNOIaraloTCcsl CO31aHHBIMU TBOPUECKUM TPYIOM.

HeoOxoaumo Takke UMETh B BU]y, UTO CaMO 110 ce0e OTCYTCTBHE HOBU3HBI, YHUKAJIbHOCTH U
(MIM) OPUTMHAIILHOCTH pe3yJIbTaTa MHTEUICKTYaJIbHOM 1A TEIbHOCTH HE MOXKET
CBHJIETEIILCTBOBATH O TOM, YTO TAKOM pe3yJbTaT CO37aH HE TBOPYECKUM TPYAOM H,
CJIEZIOBATENIbHO, HE ABISETCS 00BEKTOM aBTOPCKOT'O MpaBa.

29. B cuny nynkra 7 cratbu 1259 I'K PO aBTOpCcKue npaBa pacnpoOCTPaHSIOTCS HA YacTh
IPOM3BE/ICHUS, HAa €70 Ha3BaHUE, HA IIEPCOHAX IPOU3BEACHNUS, €CIIH 10 CBOEMY XapaKTepy OHU
MOTYT OBbITh IPU3HAHBI CAMOCTOSATENIBHBIM PE3YJIbTaTOM TBOPUYECKOTO TPy/a aBTOpa U OTBEYAIOT
TpeOOBaHUSAM, YCTAHOBJIEHHBIM ITyHKTOM 3 3TO CTaThU.

[TockonbKy COTJIACHO MYHKTY 3 Ha3BaHHOM CTaTbU OXpPaHE IMOJJICKAT MPOU3BEICHHS,
BBIPOKCHHBIC B KAKOW-THO0 00BEKTHBHOM (popMe, TO MO MEPCOHAKEM CIISTyeT TOHUMATh YacTh
IPOM3BEICHUS, COICPIKAIILYIO OMUCAHNE MITM H300pa)KEHNE TOTO MIIM HHOTO JICHCTBYOIIETO
nuna B hopme (popmax), mpucyIieit (Mpucymux) NpOou3BeACHUIO: B MUCbMEHHOM, YCTHOM
dopme, B popme n3obpakeHus, B hopMe 3ByKO- HIIM BHIC03AIHUCH, B 00BEMHO-
MIPOCTPAHCTBEHHOU (popme u Ap.

OxpaHa aBTOPCKUM IIPABOM TIEPCOHAKA IPOU3BEACHUS TPEATOIIAraeT, B YaCTHOCTH, YTO TOJIBKO
aBTOPY WJIM HHOMY IPAaBOO0JIAAATENIO MPUHAMICKUT UCKITIOYUTEIHHOE MPABO UCIIONb30BaTh
MIEPCOHAXK JIIOOBIM CIIOCOOOM, B TOM YHCJIE ITyTeM MepepaboTKu (IMMOAMYHKT 9 MyHKTa 2 CTaThu
1270 Konexkca).

30. B cootBercTBuU ¢ myHKTOM 5 cTathu 1262 ['K P® noroBopsl 00 0T4yk1eHUH
UCKJIIOYMTENIBLHOTO NpaBa Ha 3apETUCTPUPOBAHHYIO TporpaMmy st OBM nnu 6a3y naHHBIX
(myHKT 1 3TOM CTaThbM) U MEPeXo UCKIIOUUTEILHOTO IPaBa Ha TaKylo Mporpammy miu 6asy
JAHHBIX K IPYTUM JIMLAaM 0€3 10roBopa MoJjIeKaT roCy 1apCTBEHHON perucTpaluu B
Pocnarenre.
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Kak crienyer u3 nososxkeHui ctatbi 5 BBOJHOTO 3aK0HA, YKa3aHHOE TIPABHIIO 00 00sI3aTeIBbHON
rOCyAapCTBEHHOW PETUCTPALIUY IPUMEHSETCS B OTHOIICHUU TIporpaMM it OBM u 6a3 gaHHBIX,
3aperucTpupoBaHHbIX Kak rnocie 31.12.2007 (B nepuon aeiictBus yactu yetBeproil 'K P®), tak
u 10 01.01.2008 (B mepuox netictBus 3akona Poccuiickoit @eaeparuu ot 23.09.1992 N 3523-1
"O npaBOBO# OXpaHe MPOTrPaMM JJIsI DJICKTPOHHBIX BEIYHCIUTEIILHBIX MAIIHH U 0a3 TaHHBIX",
TaKKe MpeyCMaTPUBABIIETO BO3MOXKHOCTh PETUCTpaluy mporpaMM it OBM u 6a3 gaHHbIX), B
CJy4ae €CJIH JIOTOBOP 3aKJII0YAeTCsl, a MePEeX0/l UCKIIOUUTEILHOTO MTpaBa Ha HUX
ocymectBisiercs nocie 31.12.2007.

31. Kogekcom mpeayCcMOTpEHO HapsIAy C IMYHBIM HEMMYIIIECTBEHHBIM ITPaBOM Ha
HETPUKOCHOBEHHOCTD Mpou3BeAeHus (cTaThs 1266 Konekca) nmpaBo Ha nepepaboTKy
IPOM3BEACHUS, SABIAIOUIYIOCS OJHUM U3 CLIOCOOOB MCIOIb30BAHUS IPOU3BEICHUS, OJTHUM U3
PaBOMOYHHA, BXOAALINX B HCKIIOYUTEIBHOE MPaBo (MOAMYHKT 9 myHkTa 2 /ctathu 1270 'K

PD).

[IpaBo Ha HEMPUKOCHOBEHHOCTH MPOM3BeACHMS (a03a1] mepBbiid MyHKTa 1 cTathu 1266 'K PD)
KacaeTcsl TAKUX U3MEHEHUN MTPOU3BEICHNUS, KOTOPBIE HE CBSA3aHbI C CO3JAHHEM HOBOTO
MIPOM3BEICHUS HAa OCHOBE HMerolerocs. COOTBETCTBYIOIIUE U3MEHEHHS IOy CKAIOTCSI €
corJiacusi aBTopa (WM WHOTO JIMLA B cly4yae, IpeayCMOTPEHHOM ab3ameM BTOPBIM IyHKTa 1
crateu 1266 Kojgekca), KOTOpoe TOJDKHO OBITH OIPEIeNIEHHO BhIpakeHo. [Ipu oTcyTCTBUN
JOKA3aTeNbCTB TOTO, YTO COTIAcKe ObLIO OMPEEICHHO BBIPAXKEHO, OHO HE CUMTACTCS
MOJTyYE€HHBIM.

[lepepaboTka npousBeaeHUs IPEANIONATAET CO3JaHUE HOBOTO (IIPOU3BOIHOTO) MPOU3BEACHUSI HA
OCHOBE y>ke cyuiecTBytolero. [Ipu 3ToM npaBo Ha nepepaboTKy MPOU3BEACHUS KaK OJIUH U3
CIOoCcOOOB MCIOJIb30BAaHUs Pe3yJIbTaTa UHTEIEKTYaIbHOM I€ATEIbHOCTU MOXKET OBbITh NEPEAAHO
B YMCJI€ UHBIX IPABOMOYMI B paMKax Meperayy UCKIIOUUTEIBHOIO IpaBa 1o 10roBopy oo
OTUY>KJEHUH UCKIIIOUNTEIBHOIO IIPaBa B MOJIHOM o00beMe (cTarbst 1234 I'K P®) nubo
MPEIOCTABIICHO M0 JIUIIEH3UOHHOMY J0T0BOpY (cTaths 1235 'K PD), a Taxke MOXKET mepenTu
10 YCTaHOBJICHHBIM B 3aKOHE OCHOBAHMIM 0€3 3aKIIFOUEHHS JOTOBOpA C IIpaBooOIagaTeneM
(crarpsl241 I'K PD).

YacTHbIM ciydaeM rnepepaboTKH MPOU3BEACHUS SBIsETCS MOAUBUKAIUS TporpamMmsl 11t OBM
1501040 6213]:1 JaHHBbIX, TO €CTh HIO6BI€ HUX U3MCHCHUS, B TOM YUCJIC UX NCPCBOJ C OJHOTO SA3bIKa
MIpOrpaMMHUPOBaHUS Ha APYTOH, 32 UCKITIOYCHUEM aJanTaIliy, MPECTABIISIONIECH cO00M
BHECCHUC I/ISMCHCHI/II\/'I, OCYHICCTBIACMBIX UCKIIIOUUTCIILHO B LCJIAX (I)YHKLII/IOHI/IPOBaHI/IH
nporpaMMmsl st OBM mnu 6a3bl JaHHBIX HA KOHKPETHBIX TEXHUYECKHUX CPECTBAX
IMMOJIB30BAaTCIIA UJIN MOA YIIPABJIICHUCM KOHKPCTHBIX ITPOrpaMM IMOJIbL30BaTCIIA.

32. B cuny noanyskra 6 myHkra 2 crateu 1270 'K P® ncnons3oBanneM npou3BeIeHUs
CUUTAETCA B YHACIIE IPOYETO €ro MyOIMYHOEe UCIIOIHEHHE, TO €CTh IPECTAaBICHNUE IPOU3BEACHUS
B )KMBOM HCIIOJTHEHHUHU WJIU C MTOMOIIBIO TEXHUYECKUX CPEICTB (Paauo, TEICBUICHHS U MHBIX
TEXHUYECKHUX CPEJICTB), @ TAKXKE MMOKA3 ay JMOBU3YyaJIbHOTO IIPOU3BEACHNUS (C CONPOBOXKICHUEM
Wi 6e3 CONpPOBOXKICHHSI 3ByKOM) B MECTE, OTKPBITOM JIJIsl CBOOOHOTO MOCEIIECHHSI, WIIN B
MecTe, Ie IPUCYTCTBYET 3HAYUTEIBHOE YHCIIO JIUL, HE IPUHAAJIEKAIIUX K OOBIYHOMY KPYyTy
CeMbH (KOTOPBIN ONpeNeNsIeTcsi CYyA0M C yUeTOM KOHKPETHBIX OOCTOSATENILCTB
paccMaTpHUBaeMoro Jesa), He3aBUCUMO OT TOr0, BOCIIPUHUMAETCS IPOU3BEACHUE B MECTE €TI0
NpeCTaBICHUS WIN TI0Ka3a 100 B APYroM MECTE OJJHOBPEMEHHO C MPECTABICHUEM HITU
IIOKA30M IPOMU3BEICHUS.

Jlutom, OCyIIECTBISIONIAM ITyOJIMYHOE UCTIONHEHUE TTPOU3BEICHUS (B TOM YHCIIE TIPU €TO
MPEJICTABICHUH B )KUBOM HUCIIOJIHEHUH ), SBIIAETCS IOPUANYECKOE UITU (PUZNYECKOE JTUIIO,
opraHusyoliee myOIMyHOe UCIIOJIHEHUE B MECTE, OTKPBITOM JJI CBOOOHOIO MOCEIEHUS, MU B
MeCTe, I/Ie IPUCYTCTBYET 3HAYUTEILHOE YMCIIO JINII, HE MPUHAATIEKAIIUX K OOBIYHOMY KPYTY
CEMbH, TO €CTh JIUII0, KOTOpOe OepeT Ha ceOs1 MHUITMATUBY U OTBETCTBEHHOCTH 3a IIPOBEICHHE
COOTBETCTBYIOIIETO MEPOIIPUSITHSI.
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VIMeHHO 3T0 JHIIO TOJKHO 3aKIIOYUTH IOTOBOP O MPEIOCTABICHUN eMy TpaBa Ha My OInIHOe
UCTIOTHEHHUE MPOU3BEACHHUS C TPABOOOIAAATENIEM HIIM OpraHU3aIlMel 10 YIIPaBJICHUIO TpaBaMu
Ha KOJUIEKTUBHON OCHOBE M BBIIJIAYMBATH IOJIATAOIIEECs] BO3HATPAXKICHHUE.

33. IIpu npumenennu cratbu 1272 I'K P® cynam ciegyer UCXOAUTH U3 TOTO, YTO
YCTaHOBJICHHBIN 3TOM CTaThel MPUHIIUII HCUEPIIAHUS MPaB MPUMEHSIETCS TOJIBKO K OpUTHHAITY
WK SK3EMIUIIpaM MPOU3BEACHNUS, IPAaBOMEPHO BBEICHHBIM B IPAXKAAHCKUN 000POT Ha
tepputopuu Poccuiickoit @enepanun. PacnpocTpaneHue KoHTpapaKTHBIX IK3EMIUIIPOB
npousBeneHuit crarbeid 1272 Kogekca He 0XBaThIBaeTCs U B JIIOOOM ciiydae o0pasyer
HapylIeHHEe UCKIIOYUTEILHOTO MpaBa Ha MPOU3BECHIE HE3aBUCUMO OT TOT0, CO3/[aH 3TOT
KOHTpa(aKTHBIN K3EMIUISP CAMUM HApyIIMTEIEM WU MPUOOPETCH Y TPEThUX JIHII.

Ucxons u3z crateu 1272, a Takke noanyHkra 4 nynkra 2 ctateu 1270 I'K PO, cornacuo
KOTOPOMY CaMOCTOSITENIbHBIM CITIOCOOOM HCIOJIb30BAHUS MTPOU3BEACHHUS, COCTABIISIOUTIM
CaMOCTOATENIbHOE IPAaBOMOYHE MPABOO0IAAATENS, IBISIETCS UMIIOPT OPUTHHATIA WITH
3K3EMILISIPOB MPOU3BEACHUS B LEIAX PACIPOCTPAHEHUS, B MX B3aUMOCBSA3U IPUHIIUI
UCYEPIIaHM IIPAB HE OXBATHIBAECT Clly4yau pacnpocrpaHeHus B Poccuiickon denepanuun
OPUTHHAJIOB WJIU 3K3EMIUISIPOB MIPOU3BEICHUH, BBECHHBIX B IPAXKIAHCKUI 000pOT Ha
TEPPUTOPUU HHOCTPAHHOTO rOCYIapCTBA, HO HE BBOJMBIIMXCS B IPaXIaHCKUI 000pOT Ha
tepputopuu Poccuiickoii enepanum.

[Ipu 3TOM cyaam HaJUIEKUT UMETh B BUJy, YTO HU MOJANYHKT 4 myHKTa 2 ctatbu 1270, HU cTaThs
1272 I'K P® He npenarcTByOT UMIIOPTY OpPUTMHAJIA WX YK3EMILIAPOB ITPOU3BENCHNUS HE IS
LeJied pacrpoCTPaHECHHUS.

34. I1pu npumenenuu ctatbu 1273 I'K P® cynam crienyer yuuThiBaTh: BOCIPOU3BEIEHUE, TO
€CTb U3rOTOBJIEHHE OJTHOTO HK3EMILIIpa MPOU3BEACHHS WK OoJee IMO0 ero yacTu B JII0OOH
MaTepHaIbHON (opMe, He SABISETCS HAapyIIEHHEM UCKITIOUNTENFHBIX ITPaB Ha TPOU3BEICHUE
TOJIBKO B TOM CJIy4ae€, €CJIM B MOMEHT M3TOTOBJICHUS TAKOT0 3K3EMIUISIpa CaMO ITPOU3BEACHUE
HCIIOJIB3YETCS IPAaBOMEPHO.

TaK, HAapyHICHUEM HCKIIIOYUTCIIBHOI'O ITpaBa HAa TPOU3BCACHUC ABJISICTCA U3TOTOBJIICHHUC OAHOI'O
AK3EMIUISIpa MPOU3BEACHUS WK 00Jiee, OCYIIECTBICHHOE ¢ KOHTpahaKTHOTO SK3EMILIsIpa MO0
IIpU HCIIPABOMCPHOM HOBCACHUU 10 BCCO6H_I€I‘O CBCACHUA (B TOM YHUCJIC IPHU HCTIPABOMECPHOM
pa3menieHuu B cetu MaTEpHET).

Jomnyckaetcst 6€3 coryiacusi aBTopa WM HHOTO MpaBo00I1ajaTessi BOCIPOU3BEICHUE,
OCYILIECTBIIIEMOE TOJIBKO IPa’kIaHMHOM U TOJIBKO B JINYHBIX LEJAX, 1OJ KOTOPBIMH MO CMBICITY
cratey 1273 Kopekca mOHUMAETCS MOCHEAYIOIIEE HEKOMMEPUYECKOE UCITOIb30BaHUE
COOTBETCTBYIOIIETO AK3EMILISApa 7Sl YIOBIETBOPEHHUS COOCTBEHHBIX OTPEOHOCTEH UITN
MOTPEOHOCTEH OOBIYHOTO KPyTa CEMBH 3TOTO IpakIaHUHA (KOTOPBIA ONPEIEISICTCS CYI0M C
Y4eTOM KOHKPETHBIX OOCTOSTEIHCTB PACCMAaTPUBAEMOTO JETIa).

35. B cuny nynkra 3 crateu 1274 'K PO nomyckarotest 6e3 coriacusi aBTopa Uil MHOTO
o0Jaiaress MCKJIIOUNTENBHOTO IIPaBa Ha OPUTHMHAIIBHOE MTPOU3BEACHNE U O€3 BBIILIATHl EMY
BO3HArpa)<JI€HUs CO3JaHKUE TPOU3BEICHNUS B KaHPE JIUTEPATyPHOU, My3bIKAJIbHOW UM MHON
napoAuH JU00 B )KaHPE KapUKaTypbl HA OCHOBE JIPYroro (OpUrHHaIbLHOTO) IPABOMEPHO
00HapOIOBAaHHOTO MTPOU3BEJCHNS U MCIIOIB30BaHKUE ATOM Mapoauu 1100 Kapukatypsl. B cBsizu ¢
3TUM aBTOP OPUTMHAJIBHOTO MPOU3BECHHS HE BIIPaBE 3allpelliaTh UCIOIb30BaHUE CBOETO
MPOU3BENICHHUS YKa3aHHBIM CIIOCOOOM Ha OCHOBE TMoJokeHu# yactu yersepToid [’ K PD. B ciyuae
€CJIM Napousl WK KapuKaTypa IopoyaT YecTh, JOCTOMHCTBO WJIH JIEJIOBYIO PEIyTalHI0 aBTOpa
OPUTMHAIBHOT'O NPOU3BEACHMSI, OH BIIPABE 3aLUILATh UX B MTOPSAJIKE, YCTAHOBICHHOM CTaThEU
152 Kongekca.

36. Cynam cienyeT yuuTbIBaTh, YTO IIPAaBO COBEPILIEHUS B OTHOILIEHUH IporpaMmsl Juist OBM
ni 6a3bl TaHHBIX JEHCTBHM, TpeaycMoTpeHHBIX ctaTtheld 1280 'K PO, nmpuHamiexxut ToinbpKo
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JIUITY, IPABOMEPHO BJIAJICIONIEMY SK3EMILIIPOM Takoi nmporpaMmbl 11t DBM uinu 6a3bl TaHHBIX
(TOJTB30BATEIIO).

[Tpu sTOM JHT10, 3anKcaBIiee TporpamMmy it OBM wim 6a3y naHHBIX B maMaTh DOBM
(moamyskt 1 mynkTa 1 crareu 1280 I'K P®), kora oHO MpaBOMEPHO BIIAIEII0 SK3EMILIIPOM
TaKOW IporpamMMbl UM 0a3bl JAHHBIX, JOJDKHO YAAJIUTh COOTBETCTBYIOLLYIO IPOrpaMMy WU
0a3y U3 maMATu npuHauIexkaieil emy 9BM B cirydae mpoiaku WIK HHOTO OTUYKICHHS
9K3EMIUISIpa MPOrpaMMBbl WK Oa3bl.

Kormus mporpammel Ayt 9BM unum konust 6a3bl JaHHBIX, MPeTHA3HAYCHHAS JIs1 apXUBHBIX IEICH
WIN 7151 3aMEHBI IPAaBOMEPHO MPHOOPETEHHOTO FK3EMIUISIpa B CIyYasiX, KOT/1a TAKOH 3K3eMILISp
yTEepsiH, YHUUYTOKEH WUJTU CTaJI HETIPUTOICH VISl UCTIOJIb30BaHUS, T0/DKHA OBITh YHUUTOXKEHA,
€CJIM BJIAJZICHUE DK3EMIUIIPOM 3TOM MPOTrpaMMbl UK 0a3bl JAHHBIX IEPECTaNo ObITh
npaBoMepHBIM (TToAMYHKT 2 myHKTa 1 ctathu 1280 Komekca).

37. B cuity a63ana Broporo myHkTa 1 ctateu 1284, aG3ama Broporo nyHkra 1 craten 1319 'K
P® Ha uckimrounTenpHOE NPaBo, MPUHAIISKAIIECE HE CAMOMY aBTOPY (UCIIOIHUTEIIO), a
JpyroMy JIMILy, U Ha MPaBO UCIIOJIb30BAHMSI IPOU3BEACHUS (MCIIOJHEHMS ), TPUHAJIEKAIIEe
JIMIICH3UATY, MOXKET ObITh 00paIlleHO B3bICKAHHUE.

HpI/I paccMOTPCHUHU CIIOPOB O MPAaBOMCPHOCTHU o6pa1ueHI/m B3bICKAHUS HA NIPABO NCIIOJIb30BAHUA
IMPOU3BCACHUA (I/ICHOJ’IHGHI/I?I), MMpUHAJICKAIICC JIMICH3UATY, HAAJICKUT YUUThIBATh, YTO IIPH
TaKOM 06paH_IeHI/II/I B3bICKAHU: COIJIACUC JIMICH3UApa HE Tpe6yeTC${.

ABTOD Mpou3BeieHUs (MCTIOTHUTENb) UMEET JIHILb IPEUMYIIECTBEHHOE MPAaBO MPUOOPETEHHUS
MPUHAIJICIKAIICTO JIMICH3HUATY IIpaBa UCIIOJIb30BaHUS IPOU3BCACHUA (I/ICHOJIHGHI/IH) B CJIy4ac
€ro MPOoJIaXKU ¢ MyOJUYHBIX TOPTOB B IEJSIX 00paIleHus B3bICKaHus (ITyHKT 2 cTaThi 1284,
nyHKT 2 cratbu 1319 Kogekca).

38. IIpu npumenennu ctathil 1286 'K PD HE0OX0AMMO UCXOAUTH U3 CIEAYIOIIETO.

38.1. CornacHo nyHkty 2 ctathu 1235 I'K P® nuiieH3MOHHbBIN JOTOBOP MOJIEKUT
rOCYJIapCTBEHHOMN PETUCTPAIIUH B CITy4asix, ONpeAeICHHbIX MyHKTOM 2 ctaThu 1232 Konekca. K
TaKUM CJIy4asiM OTHOCHUTCS B TOM YHUCJIE MIPEIOCTABIICHUE TIPaBa UCIOIB30BAHMUS MO IICKAIIETO
roCyAapCTBEHHOW PETUCTPALIMU PE3yJIbTaTa UHTEIEKTYaIbHOM 1€ATEIbHOCTH WIIN CPEJICTBA
uHauBUyanu3auuu. [Ipu 3tom B cuny nmyskra 7 ctateu 1232 'K PO 310 npaBuiio npumeHsercs
U K 3apETUCTPUPOBAHHOMY IO KEJIAHUIO PE3YJIbTaTy MHTEIIEKTYaIbHOM NeSTEIbHOCTH (B
YaCTHOCTH, K nporpammam it OBM u 6azam naHHbIX), eciiu Kojekcom He yCTaHOBIEHO MHOE.

B otHomennu nporpamm 11t OBM 1 6a3 TaHHBIX HHOE YCTAHOBJICHO IMTyHKTOM 5 cTaThil 1262
I'K P®, B cooTBETCTBUHU C KOTOPBIM I'OCYIapCTBEHHON PETUCTPALIMU TIOJIEKAT TOIBKO: 1)
JIOTOBOPBI 00 OTUYX/I€HUH UCKIFOUUTEIBHOTO IIPaBa Ha 3apErUCTPUPOBAHHYIO IIPOTPAMMY IS
OBM wuinn 6a3y naHHbBIX; 2) Iepexo] UCKIIOUUTENIFHOTO IPaBa Ha TaKyo MporpaMmy win 6asy
JAHHBIX K APYTUM JHLaM 0e3 fJorosopa. [[pyrue 1oroBopsl, B TOM YHCIIE JULIEH3HOHHbIE
JIOTOBOPBI O MPEIOCTABICHUH TpaBa UCIIOIb30BaHUA TporpamMMsbl Uit DBM unu 6a3bl 1aHHBIX,
roCyJIJapCTBEHHOHN PErucTpaluy He MOJIexKar.

38.2. [Ipenycmotpennsiid myHKTOM 3 ctathu 1286 I'K P® noroBop 3akirodaeTcss MEXIy
npaBoobiagaTeneM, To €cTh 00JIa1aTesIeM HCKITFOUUTENBHOTO TIpaBa Ha mporpammy st O9BM
M 0a3y NaHHBIX, U MOJI30BATEIEM, TO €CTh JIMIIOM, IIPABOMEPHO BJIAICIOLIUM SK3EMILISIPOM
TaKOM MpOTrpamMMbl MM 0a3bl 1 HAYMHAIOLIUM I10JIb30BaHHE COOTBETCTBYIOIEH MPOrpaMMOi WIIH
6azoii. JIumo, nprobpeTiee SK3eMIISIp MporpaMmsl Juisi IBM wunu 6a3pl JaHHBIX HE IS
CaMOCTOATCIILHOT'O IMTOJIb30BAHUA, 4 UI ICPCIIPOAaXKU €ro TPEThEMY JIMITY, HE ABJISACTCS
CyOBEKTOM OTHOIIICHHM, ONIPEIeICHHBIX Ha3BaHHONH HOPMOH.

Takoil JIMIIEH3UOHHBIN JOTOBOP MPEANOJIAraeT MPEIOCTABICHUE MTOIB30BATENIO MPOrPAMMBI IS
OBM wuin 6a3bl TaHHBIX [IPaBa Ha COBEPLICHUE NEHCTBHM, IpeaycMOTpeHHbIX cTraThei 1280 I'K
P®, a Taxke Ha cCOBepIICHNE HHBIX 00YCIOBICHHBIX IOTOBOPOM JIEHCTBHIA, CBI3aHHBIX C


http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1280
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1284
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1319
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1286
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1235
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1232
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1262
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1286
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1280

SKCIUTyaTaIlued mporpaMMbl WK 0a3bl, ¥ IEUCTBYET J0 MPOAAKU WU MHOTO OTUYKICHUS
9K3EeMILIApa MporpamMmsbl Win 6a3bl. Ha 3TOT 10roBop B OTIWYHME OT HHBIX JTUIICH3UOHHBIX
JIOTOBOPOB HE PACIIPOCTPAHSIOTCS TIPaBUIIa, YCTAHOBJICHHBIC MMyHKTaMH 2 - 6 ctatbu 1235
Koznexkca.

39. [Ipu npumenenuu nosoxenuit 'K PO o cimyxeOHOM ITpou3BeIeHNN Cy1aM HAJICHKUT
YUUTBIBATH, B YaCTHOCTHU, CJICAYIOILICC.

39.1. Bompoc 0 TOM, SIBJISIETCSI JTM KOHKPETHOE MTPOU3BEICHUE CITy>KEOHBIM, PEIIaeTcss HCXOIs U3
HIOJIO’KEHHUH 3aKOHOATENbCTBA, ACHCTBOBABIIETO HA MOMEHT CO3/JaHUS TAKOTO POU3BEICHUSL.

B otnuuwme ot crateu 14 3akona 06 aBTOpcKOM Tpase, aeiictBoBasiiero 10 01.01.2008,
OTHOCHBIIIEH K CITy>KeOHBIM IIPOU3BENICHUS, CO3/IaHHBIC B MOPSAIKE BBHITIOTHEHHS CITY>KEOHBIX
00s13aHHOCTEH WK CITy>keOHOTO 3a1anus padboTogaTens, B ctatbe 1295 'K PO mox cimyxe0HbIM
MPOU3BEIEHHEM TTOHUMAETCS IPOU3BEICHUE HAYKHU, JIUTEPATYyPhl WIIK UCKYCCTBA, CO3JJaHHOE B
npejeniax YCTaHOBJICHHBIX 711 paOOTHUKA (aBTOPA) TPYAOBBIX 00SI3aHHOCTEH.

st onipenienieHus Toro, SIBJISIETCS JIM cO3/1aHHOe paboTHUKOM 1ocie 31.12.2007 mo
KOHKPETHOMY 3aJIaHHI0 pab0TOAaTEsI TPOU3BEACHUE CITYKEOHBIM, HEOOXOIUMO UCCIIEIOBATh
BOIIPOC O TOM, BXOJIWJIO JIM 3TO 3aJIlaHKUE B TIPEEIbI TPYAOBBIX 00s3aHHOCTEH paboTHHKA. Ecin
TaKOE 33JjaHie PabOTOATENs B €r0 TPYIOBBIC 00S3aHHOCTH HE BXOJIUIIO, TO CO3IaHHOE
IPOM3BEICHUE HE MOXKET PAaCCMATPUBATHCS KaK CIyKeOHOE - HCKITFOUUTEIFHOE TIPABO HA HETO
NPUHAIICKUT paOOTHUKY, €T0 UCTIOIb30BaHUE paboToaaTeieM BO3MOKHO JIUIIIb HA OCHOBAaHUH
OTACJIIBHOT'O COTJIAIICHUA C pa6OTHI/IKOM 1 1IpH YCJIOBUHU BBITIJIATBI EMY BO3HAIrpaXJACHUA.

39.2. B omiinume ot aerictBoBasuiero 10 01.01.2008 3akoHogaTenbeTBa NyHKT 2 cratbu 1295 I'K
P® npemycmarpuBaet, 94To OT paboToAaTE s, KOTOPOMY MPHHAMIE)KUT UCKITIOYUTEIHHOE ITPABO
Ha cIy»)e0HOe POU3BEICHUE, ITO UCKIIIOUYUTEIHHOE NMPaBO NEPEXOAUT K paOOTHHKY (aBTOpY),
€CIIM B TEYCHHUE TPEX JIET CO JIHS, KOT/Ia ATO MPOU3BEICHHE OBLIO MPEIOCTABICHO PAOOTHUKOM B
pacnopsbkeHre paboToaTens, MOCAeAHUN He HAaYHEeT UCTIOIb30BaHNUE TIPOU3BEICHUS
(HampuMep, BOCIIPOU3BEICHUE, PACTIPOCTPAHCHHE, Ty OIMYHBIN TT0Ka3, cOo0IIeHrne B 3(Up Uiu
1o Kabeto, OCYIECTBIsEMbIE KaK CaMUM paboToaTeseM, Tak U Ha OCHOBAaHUH JIMIIEH3UOHHOTO
JIOTOBOPA TPETHHM JIMIIOM), HE TIEPEAaCT UCKIIIOYNTEIHHOE MPABO Ha NMPOU3BEICHHE APYTOMY
auiy (Ha OCHOBaHUM JIOTOBOPA 00 OTUYKJIECHUH UCKITIOUUTEIFHOIO IPaBa) UM HE COOOIIUT
aBTOPY O COXpaHCHHH NPOM3BE/ICHUS B TaliHe (HampuMep, B CIy4ae CO3IaHMs HaydIHOU
pa3paboTKku, copep kaHue KOTOPOU MpEAIoaraeT ee OXpaHy B KauecTBE CEKpeTa
MIPOU3BOICTBA).

B otHOmeHuu ciyxeOHbIx pousBeaeHui, co3ganubix A0 01.01.2008, mo koTopsiM
paboToaTeNb HEe COBEPIIMII A0 3TOM JAaThl HA OJTHO U3 Ha3BAHHBIX JCWCTBUMN, TPEXJIETHUHN CPOK
HaumHaeT Teub ¢ 01.01.2008.

Ecnu B ycTaHOBIIEHHBIN TPEXJIETHUI CPOK pabOTOAATENHh COBEPIIUT OJTHO M3 HA3BAaHHBIX
NeicTBUi, paOOTHUK (aBTOP) UMEET MPaBO Ha MOIYYCHHE BO3HATPAXKACHUS, Pa3MEPhI, YCIOBUS U
HOPSI/IOK BBIILIATHI KOTOPOTO OIMPEIEIISIOTCS IOTOBOPOM MEXKIY padoToIaTeNIeM U PaOOTHUKOM,
a B cllydae cropa - cyaoM. [Ipu 3Tom cyam He00X0AMMO UMETh B BUJY: YCIOBHS, OTHOCSIIIHECS
K TaKOMY BO3HArpa)JaCHHUIO, MOTYT OBITh IPEIYCMOTPEHBI KaK B TPYIOBOM JIOTOBOpE, TaK U B
WHBIX JIOMOJHUTENBHBIX COTJIANICHUSAX, 3aKII0YaeMbIX MEXKIy paOOTHUKOM U pabOTOAaTEIeM.
Bo Bcex cimyuasix Bo3HarpakJeHue BbIIUIAUMBaETCs paboToAaTeNeM, JaXkKe €CIN UCII0Ib30BaHNE
MIPOU3BEJICHUS OCYIIECTBIISIETCS] TPETHUM JIMLIOM 10 JTULEH3UOHHOMY JOTOBOPY WIIH
UCKJIIOYMTENIBHOE ITPaBO Ha MIPOU3BEICHUE TIEPEIO K HOBOMY NPaBOOOIIAaIaTENIO.

39.3. Eciu UCKITIOUUTENIBHOE MIPABO Ha CIIy>KEOHOE MPOU3BEICHHE IPUHAMICKUT pAOOTHUKY
(aBTOpY) M3HAYAIHHO IO JIOTOBOPY € pabOTOAATEIEM HIIM Ha OCHOBAaHUU ab3alia BTOPOro IMMyHKTa
2 crarbu 1295 T'K PO, paboTonaTens MMEET MPaBO UCIOIb30BATh TAKOE MPOU3BEICHHE
crioco0amu, 00yCIIOBICHHBIMHU LIEJIBIO CITy>KEOHOT0 331aHus, U B IpeiesiaX, BHITCKAIOIINX U3
3aJaHus, a TaK)Ke 0OHApOJ0BaTh TAKOE MPOU3BEACHHE, €CITH MHOE HE OMPEIENICHO JOTOBOPOM
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MEXy HUM U paOOTHUKOM. PaOOTHHK MU 3TOM BIIpaBe 1O CBOEMY YCMOTPEHHUIO UCTIONB30BATh
ciIy>)ke0HO€e NMPOou3BeIeHHE clloco0aMu, He 00YCIIOBIEHHBIMH LIEJbIO CITYXEOHOT0 3aJaHus, a
TaKXke Croco0aMu, XOTs U 00yCIIOBIEHHBIMH LIENbIO 33JJaHMs], HO 3a IIpeJiesIaMH 9TOr0 3aJaHusl.

40. IIpu pemenun Borpoca o NpUHAAIEKHOCTH UCKIIIOUNTENBHOIO IIPaBa Ha IPOrpaMMy JUIs
OBM wunu 6a3y ITaHHBIX, CO3/IaHHYIO 110 TOCYAapCTBEHHOMY WJIM MYHHIIUTIAIIBHOMY KOHTPAaKTy
AJId TOCYAAPCTBCHHLBIX WJIM MYHUIUIIAJIBHBIX HYXK, CyaM CIICAYCT PYKOBOACTBOBATLCA
MOoJIOKEHUAMHU cTaTthu 1298, a He ctaten 1296 'K POD.

41. B cootBeTcTBUU ¢ TOANMYHKTOM 2 myHKTa 2 ctathu 1299 I'K P® B oTHOMIEHUH
MIPOU3BEJICHUS HE JOMYCKAIOTCS U3TOTOBJICHHUE, pACIIPOCTPAHEHHE, cladya B MPOKAT,
IIPEIOCTaBIIEHUE BO BpeMEHHOE 0€3B03ME3/IHOE MOJIb30BaHKE, UMIIOPT, peKiiama Jito0oit
TEXHOJIOTHH, JTF0O0T0 TEXHHYECKOTO YCTPOHUCTBA MIIM UX KOMIIOHEHTOB, HCIIOIh30BaHUE TAKHX
TEXHUUYECKUX CPEJCTB B LIEIAX MOITYYSHHsI MIPUObUTH 100 OKa3aHHE COOTBETCTBYIOLIUX YCIIYT,
€CJIM B pe3yJIbTaTe TAKUX JEHCTBUM CTAHOBUTCS HEBO3MOXKHBIM HUCIIOIb30BAHUE TEXHUUYECKUX
CPEJICTB 3alUThl aBTOPCKUX MPaB JIUO0 3T TEXHUYECKUE CPEACTBA HE CMOTYT 00ECTIEYUTh
Ha/JICXKAIIYIO 3aIUTY 3TUX TPaB (TO €CTh YKa3aHHBIE TEXHOJIIOTUH UCTIONB3YIOTCS A 00X0/1a
TEXHUYECKUX CPEJCTB 3aIUTHI).

HOI[ Takom 3ampeT noAnaaar0T TCXHOJIOIrMU, TCXHUYICCKHUEC yCTpOﬁCTBa NI UX KOMIIOHCHTHI,
KOTOPBIC PCKIIAMHUPOBAJINCH, IIPEJIATAIINCH K IIPOJAKE U ITPOAABAINCh HMEHHO B KA4YCCTBC
CpCacCTB 06x0z[a TCXHUYCCKUX CPCACTB 3allMUTHI.

B 10 e Bpems JaHHBIN 3aNIpeT HE OXBATHIBAET CIIy4Yau, KOT/Ia TEXHOJIOTUH, TEXHUYECKHE
YCTPOICTBA UM MX KOMIIOHEHTHI U3HAYaJIbHO pa3padaThIBAIUCh, H3TOTOBISIIUCH U
pacTpoCTpaHsUTHCh B IETSX, HE CBA3aHHBIX C OCYIIECTBICHUEM WK oOecrieueHrneM 00Xoa
TEXHUYECKUX CPECTB 3aIIUTHI (IIPH 3TOM CyAy HEOOXOIMMO yCTAaHOBUTH, BO3MOXKHO JIN
KOMMEPYECKOE UCITOJIb30BAHNE TAKHX TEXHOJOTUM, TEXHUYECKUX YCTPOMCTB WIH UX
KOMIIOHEHTOB B KaKUX-JIMOO WHBIX I[EJIAX, OTJIMYHBIX OT 00X0/]a TEXHUUYECKUX CPEJICTB 3AIIHTHI).

42. Ilpu paccMOTpEHUH CYJIOM Jiefa O 3allIUTe aBTOPCKUX MPaB HAJICKHUT UCXOIUTh U3 TOTO, YTO
MOKa He JOKa3aHO MHOE, aBTOPOM IPOU3BeIeHus (001agaTesieM UCKITIOYUTEILHOTO MpaBa Ha
IIPOU3BENIEHUE) CUUTACTCS JUI0, YKa3aHHOE B KAUECTBE TAKOBOT'O Ha IK3EMILISIPE
npousBeneHus. Heo0XoauMoCTh UCCIIeJOBAHUS UHBIX JOKA3aTeILCTB MOKET BO3HUKHYThH B
cllydae, eCJIi aBTOPCTBO JIMLA Ha MPOU3BECHUE OCIIapHUBAETCS.

43. [Ipumenss nonoxxenus crareit 1299 - 1301, 1309 - 1311, 1515 u 1537 I'K P® o B3bicCKaHuM
KOMIIEHCAIINH, CY/bl TOJKHBI YUUTHIBATh CJIEAYIOLIEE.

43.1. TpeGoBaHue O B3bICKAHUH KOMIIEHCAIIMM HOCUT UMYILECTBEHHBIN XapakTep. HecmoTpst Ha
TO 4TO pa3Mep MoJyIexkKalled B3bICKAHUI0 KOMIIEHCALIUU ONIPEIENAETCs 10 YCMOTPEHUIO Cya
(ab3anr BTOpoii crateu 1301, ab3art Bropoit ctarbu 1311, monmyHkT 1 mynkTa 4 crateu 1515,
noanyHkT 1 myskra 2 cratbu 1537 'K P®), B uckoBOoM 3asiBlI€HUH JOJKHA OBITh yKa3aHa IieHa
UCKa B TBepOM cymme. Mcxoas u3 pazmepa 3asBICHHOTO TpeOOBAaHUS ONPEaeIIseTCs
HoJuIeXkallas yIiaTe rocy1apcTBeHHasl MOLUIMHA.

Ecnu uctiom He yka3aHa 1eHa ucka (pasmep TpeOyeMoi KOMIICHC AU ), CY BBIHOCHT
orpezenieHne 00 OCTaBJICHUH COOTBETCTBYIOLIETO HCKOBOTO 3asBJICHUs O€3 ABMKEHUS (CTaThs
136 I'TIK PO, ctatbs 128 AIIK PD).

43.2. KommeHcanus NoJIeKUT B3bICKAHUIO MTPU JOKA3aHHOCTHU (paKTa HApyIIEHUs, IPU ITOM
mpaBooOIaaaTeNlb He 00513aH JOKA3bIBaTh pa3MepP MOHECEHHBIX YOBITKOB.

43.3. PaccmaTpuBast iena 0 B3bICKAHUM KOMIIEHCALlMU B pa3Mepe OT JECITH ThICSY J0 MSATH
MUJUTMOHOB pYOJIeid, Cy/l ONIpeeNisieT CyMMY KOMIIEHCAIIMU B YKa3aHHBIX 3aKOHOM Ipeieiax Mo
CBOCMY YCMOTPCHHIO, HO HC BBIIIC 3asBJICHHOIO UCTLIOM TpC6OBaHI/I$I. HpI/I 9TOM CYy [ HC JIMIICH
IpaBa B3bICKaTh CyMMY KOMIIEHCAIlMU B MEHBILIEM pa3Mepe M0 CPAaBHEHUIO C 3asIBJICHHBIM
TpebOBaHNEM, HO HE HMKE HUBILIETO MpeJiesia, yCTaHOBICHHOTO ab3arieM BTopbiM cTathu 1301,
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a63anem BTOpbIM cTaThk 1311, moanyHkToM 1 myHkTa 4 crateu 1515 win noanyHkToM 1 myHKTa
2 crateu 1537 I'K PO.

Pazmep mognesxamiel B3bICKaHHWIO KOMIIEHCAITUHN JOJIKEH OBITh Cy10M 000cHOBaH. [1pu
onpez[eneHI/m pa3Mepa KOMIICHCAaIIunu Cy,II, y‘-II/ITBIBaH, B 4aCTHOCTH, xapaKTep I[OHYIJ_IGHHOFO
HapYIICHUS, CPOK HE3aKOHHOTO MCTIOIB30BaHMS PE3yJIbTaTa NHTEIUICKTyIbHOU JeATEILHOCTH,
CTEIEHb BUHBI HAPYILINUTEN, HAIMYNE PAHEE COBEPIICHHBIX JIULOM HapyLICHUN
MCKIIIOUMTEIILHOTO TIpaBa JaHHOTO MPaBo00IanaTess, BEpOSITHbIC YOBITKH MPaBo00IaaTess,
HNPUHUMAET PELICHUE UCXOAS U3 IIPUHIUIIOB Pa3yMHOCTH U CIPAaBEIIUBOCTH, a TAKKE
COpPa3MEPHOCTH KOMIICHCAITUH TTOCIICICTBUSIM HAPYIIICHUSI.

43.4. Ecnu mpaBooOagaTesieM 3asBjeHO TpeOOBaHNE O BBHIIIATE KOMIICHCAIIMH B IBYKPAaTHOM
pPasMEepeC CTOUMOCTH IIpaBa UCIIOJIb30BaHUA ITPOU3BCACHUA, OGBGKT& CMCIKHBIX IIpaB UJIN
TOBapHOTO 3HAaKa, ONPEACIAEMOI UCXO0/I U3 LIEHBI, KOTOpas MPU CPAaBHUMBIX 00CTOSTEIbCTBAX
0OBIYHO B3MMAETCS 32 IPABOMEPHOE X UCIOJIB30BaHUE, TO TIPU OMPEACIICHUH pa3Mepa
KOMIIEHCAIINH 32 OCHOBY CJIETyeT MPUHUMATh BO3HArpa)xJeHue, 00yCIOBIEHHOE JTUIICH3NOHHBIM
JIOTOBOPOM, MIPEAYCMATPUBAIOIINM MPOCTYIO (HEUCKIIOUUTEIbHYIO) JIMIIEH3UI0, HA MOMEHT
COBEpUICHUS HAPYIICHUSI.

43.5. Eciiu Ha ocHoBanuM crathu 1514 'K PO npaBoBast oxpaHa TOBapHOTO 3HaKa yxkKe
npeKpallieHa, TpeOOBaHUE O BOZMEIICHUN YOBITKOB MM BBIIJIATE KOMIIEHCAIIUH MOKET OBbITh
3asIBJICHO JIMLIOM, SIBJIIBILIMMCSI IPaBOOOJIaAaTEIEM HA MOMEHT COBEPILIEHUS IIPAaBOHAPYLIIEHHUS.

[Ipu npegocraBiaeHUH TPEThbEMY JIMILY IPaBa UCIOJIB30BAaHUS IPOU3BEICHUS (TOBAPHOIO 3HAKA)
I10 JIMIICH3UOHHOMY JOTOBOPY WJIM NIPU Mepefade TPETbeMy JIMIYYy UCKIIIOUUTENIBHOTO IpaBa o
JIOTOBOPY 00 OTUY>KJIEHUH 3TOTO MpaBa MpaBo TpeOOBaHUs BO3MEILEHNUS YObITKOB,
IPUYMHEHHBIX JOMYIIEHHBIM J0 3aKJIIOUEHUS YKa3aHHOTO OT0OBOpA HapyIIEHUEM, WIN
BBITJIATHl KOMIIEHCAIUMH 32 TAKOE HAapyLIEHHE HE IEPEXOIUT K HOBOMY NPaBOOOIIaaTENIO.
CooTtBeTcTBYIOIIEE TPEOOBAHNE MOKET OBITh 3as1BJICHO JIUIIOM, KOTOPOE SBJISLIOCH
npaBoo0JIaaTeneM Ha MOMEHT COBEPIICHHS HapyIICHUSI.

Bwmecte ¢ Tem mpaBo Tpe6OBaHI/I$I BO3MCIICHUA YGBITKOB WJIX BBITJIATHI KOMIICHCAIINHU MOXKCET
OBITH MEepeIaHo IO COTIAIICHUIO 00 YCTyTKe mpaBa (TpeOoBaHus).

44. B cratbe 1302 'K PO npemycMoTpeHBI 00eCTIeYnTEIbHBIE MEPHI, KOTOPBIE MOTYT OBITh
IPUHATHI IPU PACCMOTPEHUU JI€1 O HApYLIEHUH aBTOPCKUX Mpas. Cyaam ciaenyeT yduThIBaTh,
YTO COJEPIKAILIMICS B 3TOM CTAThe MEPEUYEHD HE ABJISETCS UcUuepnbiBaromnM. Hanpumep,
BO3MOYKHO IIPUMEHEHHE 00€CTIeUUTENbHBIX MEp B BHJIE 3alpeTa JHIly Ha OIyOJUKOBaHNE
IIPOM3BENICHUS WIH HA €r0 pacIpOCTPAHEHHUE 0 pa3pelieHust cropa 00 aBTOPCTBE 3TOr0
IIPOU3BEICHUS.

HOpH,I[OK MMPUHATHA o0ecrneynTeIbHbIX MEp onpeALCIACTCA COOTBCTCTBYOIIHUM ITPOUECCYaJIbHbIM
3aKOHOJAaTCJIIbCTBOM.

IIpaBa, cMeKHbBIE ¢ AaBTOPCKUMHU

45. Ilpu 3aKJIFOUEHUH C UCIIOJIHUTENEM JOTOBOPA O CO3AaHNUHU ayIMOBU3YaJIbHOTO IIPOU3BEACHUS
COIVIacHe UCIOJIHUTEIS Ha MCII0JIb30BaHUE UCTIONIHEHUS B COCTAaBE ay JMOBU3YaJIbHOTO
npou3sBeeHus npeanoaraerca. Cormacue UCIIOJHUATENS HAa OTIEIbHOE UCIIOJIb30BAaHUE 3ByKa
WK N300paXxeHns, 3apMKCUPOBAHHBIX B ayAMOBU3YaJIbHOM IPOU3BEIEHUH, JOIKHO OBITH
IPSIMO BbIpaXX€HO B Aorosope (IMyHKT 4 crateu 1317 'K PO).

Cyznam HaJUIe)KUT UMETh B BUly: 3Ta HOpMa OTHOCHUTCS HE K IIPaBUJIaM, YCTaHOBJIEHHBIM
3aK0HOM 15 foroBopa (ctatbst 422 'K P®D), a k nopsaKy 3aKOHHOTO UCTIOIb30BaHUS 3ByKa WM
n3o0paxkenus. CienoBareiabHO, OTIEIbHOE CIOIb30BAHNE 3BYyKa UM U300paKeHUs IPU
OTCYTCTBHH NPSAMOT0 YKa3aHHs Ha MPEIOCTaBICHNE TAKOT0 MpaBa B JOIOBOPE SBIISAETCS
HapyIIeHHEM UCKIIOUUTENIHLHOIO IPaBa MCIOJIb30BaHMsI HCIIOJIHEHUS U B TOM ClIydae, €Ciu
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COOTBETCTBYIOIIUI OTOBOP OBLI 3aKJIFOYEH 10 MOMEHTA, KOTJIa 3TO TpeOboBaHUe ObLIO
YCTaHOBJICHO 3aKOHO/aTeIeM CHayana B 3aKkoHe 00 aBTOpCKOM TpaBse, a motoM B Konekce.

46. [IpaBo u3roroBurens 6a3pl JaHHBIX (Maparpad S rinasel 71 'K PD) oxpansercs Toapko B
OTHOIIICHUU 0a3bl JaHHBIX, CO3aHHON Wi 0OHapoaoBaHHOM nocie 31.12.2007.

[TpaBo mybnukaTopa Ha MPOU3BECHUE HAYKHU, JINTEPATYPhI WK UCKyCcCTBa (maparpad 6 riaBbl
71 Konekca) oxpaHseTcs TOIbKO B OTHOLIIEHWW TTPOU3BEICHNUS, TIPAaBOMEPHO 0OHAPOIOBAHHOTO
ny6nukaropom nocie 31.12.2007.

IIaTenTHOE MpaBo

47. BolsiBIeHHE B paMKaX SKCIEPTH3bI 3asBKU Ha U300peTeHHE, MOJIE3HYI0 MOAETb HITH
IPOMBIIIIEHHBIN 00pa3el] HEBO3MOXKHOCTH MaTEHTYEMOTO CII0co0a UM pelIeHUs! ObITh
00BEKTOM MATEHTHBIX MpaB B cuity myHkTa 4 cratbu 1349 'K PO (B yacTHOCTH, BBISIBICHHE
TOTO, YTO MATCHTYEMOE PEIICHHE MTPOTHBOPEYUT OOIIECTBEHHBIM HHTEPECaM, IPHHIIATIAM
TYMaHHOCTH U MOPAJIN) CIIY>KUT CAMOCTOSITEIIbHBIM OCHOBAaHUEM JUIs OTKa3a B BblJlauye aTEHTA.

48. Kak mpemycMmoTpeno moamyHkTom 2 myHkTa 1 crateu 1406 'K P®, cniopbl 00 ycTaHOBIICHUH
naTeHToobnaarens (0 MpU3HAHUY TpaBa MaTEHTOO00IAAaTeNs ), TO €CTh CIIOPBI O TOM, KOMY
MPUHAJJICKUT UCKITIOUUTEIHHOE IPABO HA N300pEeTeHHE, IOJIE3HYI0 MOJIENb WU
MPOMBINIICHHBIN 00pa3el], pacCMaTpUBAIOTCS CYIOM.

[Ipu paccMOTpeHHH TaKHX CIIOPOB HEOOXOMMO MPUHUMATh BO BHUMAHKE, YTO COTJIACHO CTATHE
1353 T'K PO uckmounTeapHOE MPaBO HA U300PETEHHE, IMOJIE3HYI0 MOJIENb WA MTPOMBIIICHHBINA
o0pazel NpU3HACTCS U OXPaHSAETCS MIPU YCIOBUU TOCYAAPCTBEHHON PETrUCTpalun
COOTBETCTBYIOIIETO N300peTeHus, MOJIE3HOM MO WIIM IPOMBIIIIEHHOTO 00pa3ia, Ha
OCHOBAaHUU KOTOpOﬁ Pocnarent BbIJACT NIATCHT Ha I/I306p€T€HI/Ie, MOJIC3HYIO MOACIIb UJTN
MIPOMBINIUICHHBIN 00pazent. [Ipu a3Tom ucxoas u3 mynkra 1 crateu 1354 Konekca umMeHHO maTeHT
YAOCTOBCPACT UCKIIOYUTCIIBHOC ITPABO HA I/I306p€T€HI/Ie, MOJIC3HYIO MOACIIb UJIN
MIPOMBIIIUICHHBINA 00paserl.

C y4eroMm 3TOro cyJjamu paccMaTpuBaloTCs CIOPbl 00 yCTaHOBJIEHUH MaTEHTO00Ia1aTeNs
TOJIbKO B OTHOILIEHUH 3apETUCTPUPOBAHHOTO U300peTeHHUS, TIOJIE3HON MOAETH WU
MIPOMBIIIUIEHHOTO 00pa3iia (TOJBKO MOCIIe BhIIauu naTeHTa). Pemenne cya no Takomy cropy
SBJISIETCS OCHOBaHMEM JIJIsl BHECEHUsI POCIIaTEeHTOM COOTBETCTBYIOLIMX U3MEHEHUH B
lNocynapcTBennsiit peectp usodperennit Poccuiickoii @enepanuu, ['ocynapcTBeHHbIN peectp
none3Hsix Moaenen Poccuiickont deneparuu unu ['ocy1apcTBEHHBIN PEECTP IPOMBILLIEHHBIX
obpastos Poccuiickoit denepaiivu 1 BbIJa4l HOBOTO TTATEHTA.

49. B cumy ab63arieB TpeThero u 4eTBepToro myHkra 3 crtateu 3 [latenTHOTO 3aKk0Ha Poccuiickoit
Oenepanun (aeiicrBoBasiiero A0 01.01.2008) mateHT Ha MOJIE3HYIO MOAETH AEUCTBOBAM JI0
UCTCUCHUS TISITH JIST C JIAThI 1T0JIa4YM 3asBKH B PocriaTeHT, TPy 3TOM CPOK JIEHCTBUS ATCHTAa MOT
OBITH MPOJIJICH, HO HE 00JIee YeM Ha TPH I'0j/ia; MAaTEHT Ha MPOMBIIIJICHHBIN 00pa3ell AeiHCTBOBA
JI0 UCTEUYCHHUS JIECATH JIET C JaThl I0JIa4¥ 3asBKU B PocmiaTeHT, mpu 3TOM CPOK JeHCTBHS
naTeHTa MOT OBITh MPOJJICH, HO HEe O0Jiee YeM Ha TATH JIeT.

C 01.01.2008 cpoku AeCTBHS UCKIIOYUTEIbHBIX IIPaB HA MOJE3HYIO0 MOJIENb U MPOMBIIUICHHBIN
oOpa3zer ycranoiieHbl ctatheil 1363 'K PD: mist mosie3HbIX MOAeNeH - qecsaTh JeT (¢
BO3MOKHOCTBIO MTPOJIJIEHUS HE OoJiee YeM Ha TpH T'oJ1a), I MPOMBIIIICHHBIX 00pa3IloB -
MSATHAANATH JIET (C BO3MOXKHOCTBIO MPOJIJICHHSI HEe OoJiee ueM Ha JIeCATh JIET).

[Tpu pemiennu Bompoca 0 CpoKe ACHCTBUS UCKIIOYUTENLHOTO MpaBa Ha MOJIE3HYI0 MOJENIb U
IPOMBIIIIEHHBIN 00pa3el] cyam, UCXO0/s U3 TOJI0KEeHUH ab3alia TpeTbero crateu 5 BBogHOTO
3aKOHa, CJIeIyeT UMETh B BUAY: €CJIH CPOK JIEHCTBUS MAaTeHTa (B TOM YHCIIE C YIETOM
MIPOJITICHUS, €CJIM OH TIPOJIJIEBAJICS ), YCTAaHOBJICHHBIN cTaTthei 3 [laTenTHOTO 3aK0oHa Poccuiickoit
®enepannn, He uctek Ha 01.01.2008, 0H MOIEKUT UCUUCTIEHUIO B COOTBETCTBUH C IIYHKTOM 1
cratbi 1363 I'K P®. IIpu 3TOM CpoK, HCUUCIsEMBIN HA OCHOBaHUM MyHKTa 1 ctaThu 1363
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Konekca, MoxeT ObITh POJJIEH B MOPSAJKE, IPETYCMOTPEHHOM IIYHKTOM 3 3TOU CTaTbhH,
HE3aBHCHUMO OT TOT0, IPOAJICBAJICS JIU paHee CPOK, UCUUCTSBIINIICS HA OCHOBAHUU CTaThH 3
[TatrenTHOTrO 3aKOHa Poccuiickon Penepanun.

50. B cootBetcTBHU co cTathsimu 1232, 1369, 1490 'K P® noroBop 00 OT4yXIE€HHM NATEHTA,
JMILICH3UOHHBIN IOTOBOP U APYTHE NOTOBOPBI, IOCPEACTBOM KOTOPBIX OCYLIECTBIIACTCS
pacnopspKeHHE UCKITIOUUTENFHBIM IIPAaBOM Ha M300peTeHHE, TTOJIE3HYI0 MOJIEIb MU
IPOMBIIIJICHHBIN 00pasel, a TakKe 10roBop 00 OTUYXAEHUH UCKIFOYUTEIBHOTO IIPaBa Ha
TOBapPHBII 3HAK, JINLIEH3UOHHBIN JOTOBOP U JPYTHE JOTOBOPBI, IOCPEACTBOM KOTOPBIX
OCYUIIECTBIIICTCS PACMIOPSYKEHUE UCKIIFOUUTEIBHBIM IIPABOM Ha TOBAPHBIN 3HAK, ITONJICKAT
rocyJlapCTBEHHOM peructpaiuu B PocriareHte u 0e3 ykazaHHON perucTpaniy CYUTaIOTCs
HEICUCTBUTEIbHBIMH.

Cornamenust 00 U3MEHEHNUH YCIIOBUI TaKUX JOTOBOPOB, B TOM YHCJIE B OTHOIIICHHH pa3Mepa
nmpeaAyCMOTPCHHBIX TOTOBOPOM HJIaTe)KefI, SIBIISIFOTCSI UX HEOThEeMJIEMOU q9aCTbIO, HA JAHHBIC
COTJIAIIICHUS pacTpoCTpaHseTcsi TpeOoBaHME 00 00s3aTEIBHON FOCYIAPCTBEHHON pEeTUCTpAITUH.

C yuerom nonoxenuit crateit 389 u 391 Konekca ycrynka npasa (Tpe6oBaHMsI) IO Ha3BaHHBIM
JIOTOBOPaM, a PaBHO MEPEBOJ OJITa, BHITEKAIOIET0 U3 3TUX JOIOBOPOB, TAKXKE MOJIekKAaT
rocyJapCTBEHHOM perucrpanuu B Pocratenre.

51. Ilyukrom 4 crateu 1370 'K P® onpeneneH nopsaoK BBIILUIATH KOMIIEHCALUU
paboTonaTesieM, HCIOIB3YIOIUM CIIyKeOHOE N300peTeHue, CiIyKeOHYI0 NOJIE3HY0 MOJIENb WIN
CITyK€OHBII MPOMBIIIEHHBIH 00pa3ell B COOCTBEHHOM MPOU3BOJICTBE Ha YCIOBUSIX MPOCTON
(HEUCKITIOUNTENBbHON ) TUIeH3uH (a03all BTOPOM Ha3BaHHOTO MyHKTA), MJIM BO3HATPaXKICHUS
paboTomareneM, MOTYYMBIINM MTATEHT HA CITy)KeOHOE H300peTeHHE, CITYKEOHYTO TTOJIE3HY IO
MO/IEJIb WU CITy>KE€OHBIH MPOMBIIIIEHHBIH 00pa3el], 1100 MPUHSABLIMM PELICHHE O COXPaHEHUH
UHPOPMALIMU O TAKOM H300pETEHHH, TIOJIE3HON MOIEIH WM MPOMBIIICHHOM 00pas3liie B TalfHe U
COOOLIMBIIUM 00 3TOM pabOTHHKY, JIMOO MepeIaBUIMM IIPABO HA MOJIYUYEHHE MaTeHTa JPyTroMy
JUIY, TUOO0 HE MOJYYMBUINM MATEHT O MOJAHHOW UM 3asiBKE IO 3aBUCSILIKUM OT HErOo IpUYUHAM
(ab3ar TpeTHii HA3BAaHHOTO MTyHKTA).

CynaMm HE0OX0IMMO UMETh B BHJY, YTO 3aKOHO/IATENIb UMIIEPATHBHO ONPEACIISET JIHIIO,
BBITINIAYUBAOMICC COOTBECTCTBCHHO KOMIICHCALIUIO UJIM BO3HAIrpaXKACHUC. TakoBbIM JIUIIOM
SBJISIETCS] paboTOIaTe b (JIUIIO, ABJSBIIEECS pad0TOAaTEIEeM HA MOMEHT CO3JIaHUS CITy>KeOHOTO
npousBeneHus). CienoBaTensHO, Jaxke B TOM CIydae, eClu MPUHAAIeKAIue padoToaaTeIIo
npaBa Ha pe3yJIbTaT UHTEIUICKTYaIbHOHN e TEILHOCTH MepeiaHbl (IPEeI0CTaBICHbI) IO
AOr0BOpY 06 OTUYXXJACHUU IIpaBa WA 1O JIMOCH3UOHHOMY NOTOBOpPY, JIMIIOM, 06H3aHHbIM
TUTATUTHh KOMIICHCAITUIO MJTM BO3HArpaXkJIeHHE PA0OOTHUKY, OCTAeTCs PabOTOATENb.

K unbIM mUTIaM MaHHAsE 00513aHHOCTH MOYKET MEPEUTH B MOPSIAKE YHUBEPCATHHOTO
IIPaBOIIPEEMCTBA.

[Tpu 3TOM pa3mep KOMIICHCAIMH WIA BO3HATPAXKICHUS OMPEICIIICTCS IOTOBOPOM, a B Cliydae
criopa - CyZoM.

Takue criopsl OJIBEIOMCTBEHHBI CyJ]aM OOIIeH FOPUCTUKITHH.

52. Cornacno cratbsim 1248, 1398, 1513 I'K P® pemenus Pociarenra, npuHATHIE 110
pe3yJibTaTaM pacCMOTPEHUS BO3Pa)KEHUH MPOTHUB BbIAAYM NTATEHTA HA N300pETEHNUE, MOJIE3HYIO
MO/IEJIb WM TIPOMBIIUICHHBIA 00pasell, a TakkKe MPOTHB MPeI0CTABICHUS IPABOBON OXpaHBbI
TOBAPHOMY 3HAKy, MOTYT OBITh OCIIOPEHBI B CYJI€.

[Ipu paccmoTpeHnn Takux A€l cyJaM CleayeT YUUThIBaTh, 4TO HapyleHns PocriarenTom
IIPOLIE Iy PBI PACCMOTPEHHUS BO3PAKEHU IIPOTUB BBIAAYH [TATEHTA UJIU IIPOTUB NIPEIOCTABICHUS
IIPaBOBOM OXpaHbl TOBAPHOMY 3HAKY SIBIISIFOTCSI OCHOBAHHMEM ULl IPU3HAHHUS IIPUHATOIO
HEHOPMAaTUBHOTI'O IIPABOBOI'0 aKTa HEJAEHCTBUTEIBHBIM TOJIBKO IIPU YCIIOBUH, €CIIU 3TH
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HapyLIEHUs HOCST CYIIECTBEHHBIN XapakTep, 4TO HE 103BOIMII0 PocniaTeHTy BCECTOPOHHE,
HOJTHO M OOBEKTUBHO PACCMOTPETh YKAa3aHHbIE BO3PAXKECHMUS.

53. Ecnu mo pe3ynbpTatam paccMOTpEeHUs Aesia 00 ocriapuBaHum perieHus: PocnatenTta cyiom
o011e IOPUCAUKIIMY yCTaHOBJICHO, YTO JaHHBI HEHOPMATHBHBIN MPABOBOM aKT HapyIIAeT
npaBa ¥ CBOOOABI IPaXKIaHUHA UM CO3/1a€T MPEMATCTBUS K OCYLIECTBICHHUIO IPaXIaHUHOM €T0
npaB U cBOOO, TO ¢y coraacHo yactu 1 crareu 258 I'TIK P® npurnmMaet pemenue 06
00513aHHOCTH COOTBETCTBYIOLIETO OPraHa rOCYAApCTBEHHON BIACTH, OpraHa MECTHOTO
CaMOYIIPaBJICHUS, JOJDKHOCTHOTI'O JIMLIA, TOCYIaPCTBEHHOTO WJIM MyHHUIMITAJILHOTO CITY’KaIlero
YCTPaHUTH B IOJIHOM 00BbEME JOMYIIEHHOE HAapyIIEHUE NpaB U CBOOO Ipa’kAaHNHA UITH
NPEMNSATCTBHE K OCYIIECTBICHUIO TPAXKAAHUHOM €T0 MpaB U CBOOO/I.

Ecnu mo pe3ynbraTtam paccMOTpeHus ena 00 ocrapuBaHuu peineHus Pocmarenrta
apOUTPaKHBIM CYZIOM YCTAHOBJIEHO, YTO JaHHBI HEHOPMATUBHBIN IPABOBOM aKT HE
COOTBETCTBYET 3aKOHY WJIK HIHOMY HOPMaTHBHOMY MIPaBOBOMY aKTy M HapyIIAET MpaBa u
3aKOHHBIC HHTEPECHI 3asBUTEIA B cpepe MpeAnpHHIMATEIHCKON 1 HHOW SKOHOMUYECKON
JeATEeTbHOCTH, TO cy 1 corniacHo yactu 2 ctath 201 AIIK P® npunumaer perienue o
MPU3HAHUH 3TOTO aKTa HEJCHCTBUTEIHHBIM U B PE30JIOTUBHOM YaCTH HA OCHOBAHUU IMyHKTa 3
yactu 4 crateu 201 AIIK P® ykasbiBaeT Ha 00s13aHHOCTh PociareHTa yCTpaHUTh TOMYIICHHBIE
HapyUIeHUs [TPaB U 3aKOHHBIX UHTEPECOB 3asIBUTEIIS.

B pamkax ycTpaHeHus JOIyIIEHHOTO HapyILIEHUs CyJl BIIpaBe 00s13aTh PocriaTeHT coBEpIIUTh
COOTBETCTBYIOIIIME MTPABOYCTAHABIMBAIOIINE ACUCTBUA, a B ClIydae HE0OOXOUMOCTHU (Hampumep,
IIPU OTMEHE PEIIECHNUS B CBSA3H C CYIIECTBEHHBIM HApYLIEHUEM MPOLIEYPhl €0 IPUHSTHSA) -
pPaccMOTpPETh 3asiBICHUE WK BO3pakeHHe (IOCTYyKUBIIIee OCHOBaHHEM MPHUHATHs PocraTeHTOM
OCIIOPEHHOTI'0 B CY/JI€ PELICHHS) TIOBTOPHO, C YUYETOM PELIEHUs Cy/a.

Ecim ipu paccMoTpernn neina 00 ocriapuBaHuy penieHust PocrateHTa 00 0TKasze B MpU3HAHUT
HEICMCTBUTEIHHBIM MATEHTA WJIH MPEAOCTABICHUS ITPABOBOM OXPAaHBI TOBAPHOMY 3HAKY
YCTAaHOBJICHO HAJUYME OCHOBAHMUS JIJISl TAKOTO MPU3HAHMS, TO CYJI C YY€TOM KOHKPETHBIX
(dakTHyecKuX 00CTOSATENHCTB BIIpaBe Takke 00s13aTh PocraTeHT aHHYIMPOBATh MATEHT,
PETUCTPALIMIO TOBAPHOTO 3HAKA.

54. Pemienne PocniareHTa 0 MpU3HaHUM HEJEHCTBUTEIBHBIM MATEHTA WM IPEI0CTABICHUS
IIPAaBOBOM OXPaHBI TOBAPHOMY 3HAKy BCTYIIA€T B CHIIy CO JHs €ro NpUHATHA. Takoe pernieHue
BJICYET AHHYJIMPOBAHUE NIATECHTA, TOBAPHOI'O 3HAKA U COOTBETCTBYIOIIETO UCKIIOUYUTEIILHOTO
IIpaBa ¢ MOMEHTA IT01a4yu B PocriaTeHT 3asBKH Ha BbIady NTATEHTA, PETUCTPALAIO TOBAPHOTO
3HaKa.

CJ'IC,Z[OBaTeJ'ILHO, HC MOT'YyT OBITE MMPU3HAHbI HAPYUICHUEM IIPaB JIUIA, 3a KOTOPbIM OBLT
3apCruCTpUpPOBaH MATCHT, TOBapHLIfI 3HaK, JIEHUCTBHS MHBIX JINI] 110 MCIIOIE30BAHHIO
H306peTeHI/IH, MOJE3HOM MOJCIH UIIH IMPOMBIINIJICHHOT'O 06pa3ua, IIaTCHT Ha KOTOprfI MMPpU3HAH
BITIOCJIICACTBUHA HCHCﬁCTBHTCHBHLIM, 110 UCITIOJIB30BAHUIO TOBAPHOI'O 3HAKA, MMPECAOCTABJICHUC
HpaBOBOﬁ OXpaHbl KOTOPOMY BIIOCJICACTBHUU ITPU3HAHO HEJICHCTBUTEIIbHBIM.

[Tpu 3TOM NpH paccMOTpeHUH e 00 ocriapuBaHuu perieHuii PocnarenTa cynam cinenyer
YUUTHIBaTh, YTO HEAECHCTBUTEIBHBIM MOXKET OBITh IPU3HAH U TOT NATEHT, JEMCTBHE KOTOPOTo HA
MOMEHT pacCMOTPEHHsI COOTBETCTBYIOILETr0 Borpoca PocrareHToM npekpalieHo, a paBHO U
IIPEIOCTABIIEHUE TIPABOBOI OXpaHbl TOBAPHOMY 3HAKY, IPaBOBAsi OXpaHa KOTOPOro HA MOMEHT
paccMOTpeHHsl COOTBETCTBYIOILET0 Bopoca PociareHTOM npekpaieHa.

Taxoke cygam HaJICKUT UCXOTUTH U3 TOTO, YTO MOCIIC MPU3HAHKS HEACHCTBUTEITLHBIMHU
[IaTEHTAa, IIPEIOCTaBICHUS IIPAaBOBOM OXPaHbl TOBAPHOMY 3HAKY CHIEJIKH, 3aKJIIOUCHHBIE Ha
OCHOBE MMATEHTa WUJIM O TOBAPHOM 3HAKE B MEPUOJ UX JIEUCTBHUS, COXPAHAIOT AECHCTBUE B TOU
Mepe, B KaKOfI OHHU 6LIJII/I HCIIOJIHCHEI K MOMeHTy BBIHCCCHU A peI_HeHI/ISI (6] HpI/I3HaHI/II/I
HEJICHCTBUTEILHBIMU TIATEHTA, MPEIOCTABICHHUS ITPABOBOM OXpaHBl TOBAPHOMY 3HAKY.



55. B cuny a63ana Broporo nmyHkta 4 ctateu 1398 I'K PD nurieH3noHHbIE JOTOBOPHI,
3aKIJIFOYCHHBIC HA OCHOBE MATEHTA, MPU3HAHHOTO BIIOCIICICTBUH HEACHCTBUTECIBLHBIM, COXPAHSIOT
HeﬁCTBHe B TOU MCPE, B KaKOI OHU OBLIN MCIIOJIHEHEI K MOMCHTY BBIHCCCHUS PCILICHUA O
HEJICHCTBUTEIPHOCTH TIATCHTA.

COOTBGTCTBCHHO, C MOMCHTAa IMMPpHU3HAaHHUA IIaTCHTA HCHCﬁCTBHTeHBHBIM 3aKJIFOYCHHBIC
JIMIICH3UOHHBIC JOTOBOPBI NPCKPAIIAa0OT CBOC JeficTBHE.

C YUYC€TOM H3JIOKCHHOTO CyJJaM CICAYCT UCXOAUTH U3 CIICAYIOUICTO.

B YAOBJICTBOPCHUU Tpe6OBaHI/IH JIMIICH31aTa 0 BO3BPATC JIMICH3UOHHBIX MIaTexeu 3a nepuon,
HpeI[IHGCTBYIOHIHfI IMPU3HAHUIO IMATCHTA HG[[CfICTBI/ITGJ'II:HLIM, JOJIXKHO OBITH OTKA3aHO.

He nomnexxut yaoBneTBopeHuIo TpeOOBaHME JUIIEH3UAPa O B3bICKAHUU HEYTUIAY€HHBIX
JMUEH3UOHHBIX IJIaTeXEHN 3a Mepruo, NPEALIECTBYIOMINI NPU3HAHUIO [TaTEHTA
HEJICUCTBUTEIILHBIM.

HpeﬂyCMOTpeHHBIe HACTOAIINUM MYHKTOM OJAHHOT'O IMMOCTAHOBJICHUA Pa3bsACHCHUSA IIPUMCHAKOTCSA
U K JIMLIEH3UOHHBIM JJOTOBOPaM O MPEIOCTABICHUH MpaBa NCIOJIb30BaHUs TOBAPHOTO 3HAKA,
3aKIIFOYCHHBIM OO0 MPUHATHA PCIICHUA O IIPU3HAHUN HGI[QfICTBHTGHLHBIM MpeaoCTaBJICHUA
MIPaBOBOI OXpaHbI ATOMY TOBapHOMY 3HaKy (TyHKT 6 ctateu 1513 Kopekca).

56. Cornacno noanyHkty 8 myHkta 1 ctateu 1406 I'K PO cyasl paccMaTpuBaroT, B YaCTHOCTH,
CIIOPBI O pa3Mepe, CPOKE U MOPSIKE BBIILJIATHI KOMIIEHCAIUH, pelycMOTpeHHbIX Konekcom.
[Tpu sTOM naHHas HOpMa He MpeIoaraeT BO3MOXHOCTH MaTEHTOO00IaqaTelIs 3alUIIaTh CBOU
HaApYIICHHBIE PaBa MyTeM 3asiBICHUS TPEOOBAHMS O B3BICKAHUN KOMIICHCAIIHH,
npeaycMoTpeHHoM myHKToM 3 ctaTthil 1252 Konekca. Takoro poga cmoco0 3aniuTsl IpaB HEe
MpeayCMOTpEH nojoxenusimu riasbl 72 'K PO.

VYka3aHHYI0 HOpMY Cy/bl IPUMEHSIOT, pacCCMaTpUBasi CIOPBI O KOMIIEHCALUAX KaK BUJE
BO3HATPpaXKJICHHUS, YIIJITAYMBAEMbIX Ha OCHOBAHUU MOANMyHKTa 3 ctathu 1359, crateu 1360,
a63ana BToporo myHkTa 4 crareu 1370, mynkra 3 crateu 1392 Kogekca.

IIpaBo Ha cexkpeT NpoOU3BOACTBA

(Hoy-xay)

57. Ilonoxenus raasel 75 'K PO onpenenstoT NopsaoK NpaBoOBOK OXpaHbl CEKPETOB
MPOU3BOCTBA (HOY-Xay), TO €CTh CBEJICHUI JTI000T0 XapakTepa (TPOU3BOACTBEHHBIX,
TEXHUYECKUX, IKOHOMUUECKUX, OPTraHU3aIMOHHBIX U JAPYTHX), B TOM YUCIIE O pe3yjbTaTax
MHTEIJICKTYaJIbHOM e TEIbHOCTH B HAyYHO-TEXHUYECKOU cdepe, a TakkKe CBeJIEHUI 0 criocobax
OCYILECTBIICHUS MPO(HECCHOHAIBHON AEITEIbHOCTH, KOTOPhIE UMEIOT JeHCTBUTENLHYIO WIH
MOTEHUIUATbHYI0O KOMMEPUYECKYIO IEHHOCTh B CHJTYy HEM3BECTHOCTU UX TPETHUM JIUIaM, K
KOTOPBIM y TPETHHX JIMI] HET CBOOOIHOTO JIOCTYIa Ha 3aKOHHOM OCHOBAaHUHU U B OTHOIIICHUU
KOTOPBIX 001aiaTesieM TaKuX CBEJICHUI BBEJICH PEKUM KOMMEPUECKOM TalHbI (cTaThs 1465
Konexkca).

ITpu 3TOM cynam ciefyeT yuuThlBaTh, YTO PEKUM KOMMEPUECKOM TallHbI, IepeyeHb He
NOJUIEKALUX OXPaHE CBEJIEHUH U MOPSIOK IPEJOCTABIECHUS COCTABISIONIEH KOMMEPUECKYIO
TaliHy uH(OpMaLUU onpeAenstoTes B cooTBeTcTBUU ¢ DenepansHbiM 3ak0oHOM 0T 29.07.2004 N
98-®3 "O koMmMmepueckoi TaiiHe".

Taxxke H€O6XOI[I/IMO HMCETDb B BUAY, YTO K OTBECTCTBCHHOCTHU 3a HAPYIICHUC UCKIIIOYUTCIBHOI'O
mpaBa Ha cekpeT npousBojicTBa (ctaths 1472 'K PD) MoxkeT ObITH IPUBIIEYESHO JIFOO0E JTUIIO,
pasriacuBllee CBEACHUS, COCTABISIONINE CEKPET IPOU3BOACTBA (MM JOIMYCTUBIIEE UHBIE
HapYIICHUS UCKIIOYUTENBHOTO MpaBa), B TOM YHCIIE MyOINYHO-TIPaBOBOE 00pa30BaHUe
(Poccwmiickas @enepanusi, cyosekt Poccuiickoit deneparyu, MyHUIIUTIATEHOE 00pa3oBaHue),
€CJIM €ro OpraH, MOMYyYHBIIUHN TOCTYI K COOTBETCTBYIOIIEH HH(OpMAIINH, TaKyI0 HHPOpMAITHIO
pasraacuin (cratbs 14 denepanpHoro 3akona "O KoMMepUecKkoi TaitHe").
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IIpaBo Ha (pMpMEeHHOE HAUMEHOBAHUE
58. IIpu npumenenuu crateu 1473 I'K P® cygam HaaiIe:)KuT pyKOBOICTBOBATHCS CIIETYIOLIUM.

58.1. C yuerom nonoxenuit nynkra 3 cratbu 1473 'K PO kaxxnoe opuanyeckoe JuIo,
JEHCTBYIOIIEE B OPTaHU3AIMOHHO-TIPABOBOM (hOpME KOMMEPUECKON OpraHu3aIliu, JOIKHO
UMETH OJTHO TTOJIHOE (PHpMEHHOE HANMEHOBAHKE U MOKET UMETh OJHO COKpAIEHHOE
dbupmennoe HaumeHoBaHue. [1pu 3ToM cornmacHo myHKTY 1 ctathu 1473, mynkry 2 crateu 1475
Konekca ¢pupmMeHHOE HAMMEHOBAHUE TOJICKUT OXPaHe CO JHS TOCYJapCTBEHHOW PETUCTpaIiu
ropuaudeckoro juma. Kakoi-mmbo crenuansHoi peructpaiuu GUupMEeHHOTO HaWMEHOBaHMSI,
YKa3aHHOT'O B YUPEIUTENbHBIX JOKYMEHTaxX ropuaudeckoro auna, 'K PO He npenmnonaraer.

58.2. B cuny nynkTa 4 cratbu 54, mynkra 1 crateu 1473 'K P® npaBo Ha dpupmenHoe
HaUMEHOBAHHE BO3HUKAET TOJBKO Y IOPUAMUYECKOTO JINLIA, SIBISIFOIIETOCS] KOMMEPYECKON
OpraHu3aluen.

HanmenoBanus HekoMMepUeckux opraHuzamuii (ctates 4 @enepanbHoro 3akoHa ot 12.01.1996
N 7-®3 "O HeKOMMEPUYECKUX OpraHu3alusix") He SIBISIOTCS CPEACTBOM MHAMBU Iy aIU3allMH
IOpUIMYECKHUX JIUI B CMbICTIE TT0JI0KeHUH yact yeTtBepToil 'K PD, Ha Hux He
pacnpocTpaHseTcsl IpaBoBas OXpaHa, yCTaHOBIeHHas maparpadom 1 rmaser 76 Konekca.

BBuny storo npasuina, npeaycMoTpeHHsle ctatheil 1473 'K P®, B ToM uncie 3anpeTsl,
coJepxaluecs B MyHKTe 4 3TOH cTaTbH, HA HEKOMMEPYECKUE OpraHU3aluy He
PacpoCTpaHsIOTCS.

He otHOCsTCS K MPMEHHBIM HAMMEHOBaHUSM B cMbIcie noioxeHuit ['K PO nHanmenoBaHus He
SBIISIOIIMXCS FOPUIUUYECKUMHU JTUIaMHU 00bEeTMHEHUHN IOPUINIECKUX JIHII.

58.3. [Tox cimoBaMu, IPOU3BOAHBIMHU OT OPHUIIHATILHOTO HanMeHOBaHUS "Poccuiickas
Oenepanus” win "Poccus", B cmbicie ab3aa BocbMmoro myHkTa 4 ctateu 1473 'K PO cnenyer
MOHUMATh B TOM YHCJIE CIOBO "poccuiickuil" (M Mpou3BOAHBIC OT HETO) KaK Ha PYCCKOM SI3bIKE,
TaK U Ha HTHOCTPAHHBIX S3bIKAaX B PYCCKOM TPAHCKPHUIILIUU, HO HE CIIOBO "pycckuit" (1
IIPOM3BOJHBIE OT HETO).

58.4. [IpumenurensbHO K noanyHKTy 1 myHkra 4 crateu 1473 'K P® B pupmenHoe
HaMMEHOBAaHUE IOPUIMUECKOTO JIMILAa HE MOTYT BKIIIOYATHCS TAK)KE MOJIHbIE WIIM COKpAIllEeHHbIE
HAaUMEHOBAHUS MEXIOCYIapCTBEHHBIX cO030B (Hanpumep: CoapyxectBo HezaBucumpix
I'ocynapcts, CHI).

58.5. TpeboBanus k GUpPMEHHBIM HAMMEHOBAHUSM KPEIUTHBIX OpPTaHU3aIMi OTPeIeTICHBI KaK
cratbeil 1473 'K PO (k HUM Takyke IPUMEHSIOTCS 3alpeThl, yCTAHOBJIEHHBIE IIYHKTOM 4 3TOI
CTaThH), TaK U cTaThelt 7 denepanpHOro 3akoHa "O 6aHKax ¥ 0aHKOBCKOH AESATEIHHOCTH'",
BBOJISIIEH JOTMOJIHUTENbHBIE TPEOOBaHUS K (PHPMEHHBIM HAUMEHOBAHHIM YKa3aHHBIX
OpraHu3aIu.

58.6. Cniops! 0 pupMEHHBIX HANMEHOBAHUAX TTO/IBEJIOMCTBEHHBI apOUTPAXKHBIM CYIaM.

59. Cornacuo nyHkry 3 cratbu 1474 'K P® He nomyckaeTcs UCIOJIb30BaHNE IOPUINYECKUM
JTULOM (PUPMEHHOTO HAMMEHOBAHUS, TOXKIECTBEHHOTO (PUPMEHHOMY HAaMMEHOBAaHHIO JAPYTOTr0O
IOPHINIECKOTO JIMIIA WIIA CXOIHOTO C HUM JI0 CTETICHH CMEIICHUS, €CIIA YKa3aHHbIE
IOpUAMYECKUE JINIA OCYIIECTBISIOT aHAIOTHYHYIO JICSTEIBHOCTh U (PUPMEHHOE HAMMEHOBAHUE
BTOPOTO IOPHIUYECKOTO JIMIIAa OBUIO BKIIFOUEHO B €IMHBIN TOCYAaPCTBEHHBIH PEECTp
IopuanYecKuX Jn (nanee - Peectp) panee, yeM pupMEHHOE HANMEHOBAHHUE MIEPBOTO
IOPUAMYIECKOTO JIMIIA.

[Ipu npumMeHEeHNN TaHHOM HOPMBI CyJaM HEOOXOAUMO YUUTHIBATE: 3aIIUTE MOJICKHUT
UCKJIIOYUTENBHOE MPaBo Ha (PMPMEHHOE HAMMEHOBAaHUE I0PUINYECKOTO JIUIA, PAHbIIIE JPYroro
BKJIIOYEHHOTO B PeecTp, BHE 3aBUCUMOCTH OT TOT'0, KAKOE€ U3 IOPUINYECKUX JIUI] PAHbIIE
MPUCTYNHIO K COOTBETCTBYIOLIEH JESTEIBHOCTH.


http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1473
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1475
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1473
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1474

60. Cynam cnenyer uMeTh B BUAY, 4TO B cuily nyHKTa 4 ctatbu 1474 'K PO tpeboBanue
IPEKPaTHTh MCIIOIb30BaHHE (PMPMEHHOTO HAMMEHOBAHUS, TOXKJIECTBEHHOTO (PUPMEHHOMY
HAMMEHOBAHUIO TIPABOOOIIAIATENS MIIH CXOAHOTO C HUM IO CTETIEHU CMEIICHNUs, B OTHOIIICHUT
BUJIOB JICITEILHOCTH, aHAJOTUYHBIX BUAAM JICSTEIBHOCTH, OCYIECTBIIEMBIM
npaBoo0IagaTeNeM, 1 BO3MECTHTh IPABOOOIIAIATENI0 TPUIMHEHHBIE YOBITKA MOXKET 3asBUTh
TOJILKO IpaBooOiagaTens. Opraty, OCyIIECTBISAIOIEMY FOCYIapCTBEHHYIO PETUCTPALIUIO
IOPUIMYECKUX JIML, HA OCHOBaHMHU NyHKTa 5 ctatbu 1473 Kogekca npenocraBieHo MpaBo
IPEABSIBUTH B CyJI TOJIBKO UCK O TIOHY)XJICHUU K N3MEHEHUIO ((UPMEHHOTO HAaNMEHOBAaHHS U
TOJIBKO B TOM CITy4ae, ecid (MPMEHHOE HAMMEHOBAHUE IOPHINUECKOT0 JINIA HE COOTBETCTBYET
TpeOOBaHUSAM ITyHKTOB 3 WX 4 3TOW CTAThH.

WHbIM nuiam nmpaBo TpeboBaHMs OT IOPHINYECKOTO JIUIA IPEKPAILIEHUS HapyLIEHUs TOJI0KEHUI
naparpada 1 riassl 76 'K PO Konekcom He npenocTaBieHo.

61. IIpu npumenennu crarbu 1475 I'K PO cynam HaJyIe)KUT yUYUTBIBATh, YTO OHA HE UCKIJIIOYAET
oxpany B Poccuiickoit @enepanun npaBa Ha (UPMEHHOEC HAUMEHOBAHHE HHOCTPAHHBIX
ropuanueckux aul (crates 8 [aprkckoll KOHBEHIIMH 110 OXPAHE ITPOMBIIITIEHHON
COOCTBEHHOCTH).

IIpaBo Ha ToBapHBIii 3HAK M NPAaBO HA 3HAK 00C.IY:KNBAHUS

62. B cuity nynkra 1 crateu 1484 'K P® uckimtountensHoe paBo UCIOJIb30BAHUS TOBAPHOTO
3HaKa MPUHAMJICKUT JIUILY, HA UM KOTOPOTO COOTBETCTBYIOIINI TOBAPHBIN 3HAK
3apeTUCTPUPOBAH (ITPaBOOOIATATEINIO).

CrnenoBatenbHO, JHILY, HA UMsI KOTOPOTO 3apETrHCTPUPOBAH TOBAPHBIM 3HAK, HE MOXKET OBbITH
OTKAa3aHO B €ro 3allUTe (Jake B Cllyyae, €Clid B CyJ IIPEJCTABISAIOTCS JOKa3aTeIbCTBa
HENPaBOMEPHOCTH PErMCTpalii TOBAPHOIO 3HAaKa) 10 IPU3HAHUS NPEJOCTaBICHHS IPAaBOBOM
OXpaHbl TAKOMY TOBaPHOMY 3HAKY HEIEHCTBUTENIBHOMN B MOPAAKE, IPELYCMOTPEHHOM CTaThel
1512 I'K P®, unu npekpaiieHus IpaBoBOi OXpaHbl TOBAPHOTO 3HAKA B MOPSIJKE,
ycTaHoBJIeHHOM cTatheit 1514 Kopnekca.

BwMmecTe ¢ TeM cy BripaBe OTKa3aTh JIMILY B 3aIlIUTE €ro IIpaBa Ha TOBAPHBIN 3HAK HA OCHOBaHUU
cratbu 10 'K P®, ecniu mo marepuanam aemna, UCXOs U3 KOHKPETHBIX (DaKTHYECKUX
00CTOATENBCTB, AEHCTBUS IO TOCY JAPCTBEHHOM PErucTpalii COOTBETCTBYIOIIETO TOBAPHOTO
3HaKa MOTYT OBbITh KBATU(HUIIMPOBAHBI KaK 3JI0YNIOTPEOICHUE TPABOM.

63. CornacHo noanyHkTy 6 nyHkra 2 crateu 1512 I'K P® npenocraBineHue npaBoBoi oXpaHbl
TOBAPHOMY 3HAKy MOXET OBITh OCIIOPEHO U MPU3HAHO HEIEHCTBUTEIBHBIM MTOTHOCTHIO FITH
YaCTUYHO B TEYEHUE BCETO CPOKA JICHCTBHS TPABOBOM OXPaHBbI, €CIIU CBSI3aHHBIE C
roCyAapCTBEHHOW PErucTpalnyel ToBapHOTo 3HaKa AEHCTBUSI MpaBOOOIagaTelIs IPU3HAHbI B
YCTaHOBJIEHHOM TOPSIKE 3710yNOTpeOIeHUEM IPAaBOM JH00 HEA0OPOCOBECTHOM KOHKYPEHIIUEH.

[Ipu paccmoTpenuu aen 00 ocriapuBaHuM penieHui PocnaTeHTa, MpUHATHIX IO pe3ybTaTam
paccMOTpeHUs BO3paKEHUN MPOTUB MPEJOCTABICHUS PABOBOM OXpaHbl TOBAPHOMY 3HAKY I10
3TOMY OCHOBAHHUIO, CyJlaM ClIeZlyeT UMETh B BU]ly, B YaCTHOCTH, CIEAYIOIIEe.

B cuny wactu 2 crateu 14 @enepanbHoro 3akona ot 26.07.2006 N 135-®3 "O 3amute
KOHKypeHIuu" (1ajee - 3aKoH 0 3alIiTe KOHKYPEHILIMHN) HE IOIyCKaeTcs He1o0pocoBecTHAs
KOHKYPEHIIUs, CBSI3aHHAsA C IPUOOPETEHUEM M UCIIOIb30BAHNEM MCKIIIOYUTEIBHOTO IIpaBa Ha
CpEJICTBA MHANBU Iy N3N IOPUANYECKOTO JINLA, CPEACTBA MHIMBU Y AJIN3aLlUU IPOAYKIIHH,
paboT UK yCIIyT.

Ucxonst 3 wactu 3 crathu 14 3akoHa 0 3aIlIUTEe KOHKYPEHIIMH, IPUMEHSIEMOM ¢ y4eToM ad3aia
BTOporo myHkrta 3 crateu 1513 'K P®, 3aunTepecoBaHHBIM JTUIIOM (TO €CTh JIUIIOM, YbH MpaBa
HapyLIEHbl aKTOM HEJ0OPOCOBECTHON KOHKYPEHIIMHI) MOKET OBITh II0JIAHO BO3paXKEHHE MTPOTUB
IIPEIOCTABIICHUS IPABOBOM OXpaHbl TOBAPHOMY 3HAKy B CBSI3U C TEM, YTO ACUCTBHSA 110 €T0
roCyAapCTBEHHOW PETUCTPALIUY IPU3HAHBI HEAO0OPOCOBECTHOM KOHKYpEHIIMEH (IIpHU 3TOM
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pU3HaHUE HeJOOPOCOBECTHON KOHKYPEHIMEN TOIBKO JEHCTBUI 110 MCHOIb30BAaHUIO TOBAPHOTO
3HaKa, HO HE I10 €r0 roCyJapCTBEHHOM PETUCTPaLM HE SIBIISIETCS OCHOBAaHUEM OCIIapUBAHHUS
IPEIOCTABIICHUS IPABOBOM OXpaHbl TOBAPHOMY 3HAKY).

Takoe Bo3paXxeHHE MMOIACTCS C MPUIOKEHUEM K HEMY pelieHus eiepalbHOTO
AHTUMOHOTIOJILHOTO OpraHa O HapyIICHUH MPaBoo0IaiaTesieM MOJIOKEHUH YacTh 2 cTaThu 14
3aKoHa O 3allUTe KOHKYPEHIIUH.

PocrnareHt, mojiy4uB COOTBETCTBYIOIIEE BO3PAXKEHHE C MPUIIOKEHHBIM K HEMY PEIICHHUEM,
MPU3HAET HEJCHCTBUTENbHBIM MIPEIOCTaBICHHUE TPABOBOM OXPAaHBI TOBAPHOMY 3HAKY.

Pemrenne PocniareHTa 0 npU3HaHUM HENEHCTBUTEIBHBIM IPEIOCTABICHUS IIPAaBOBOM OXPaHbI
TOBapHOMY 3HAKY B CBSI3U C TE€M, YTO JEHUCTBUS, CBA3aHHBIE C PETUCTPALIMEN TOBAPHOI'O 3HAKA,
(benepanbHBIM aHTUMOHOMOJIBHBIM OPraHOM IPU3HAHBI HETOOPOCOBECTHOM KOHKYPEHIIMEH, HE
MOYET OBITh IPU3HAHO HEJECHCTBUTENBHBIM IO IPUYMHE OTCYTCTBUS B IEHCTBUAX JIUIIA
HapyILIEHUH aHTUMOHOIIOJIBHOIO 3aKOHOIaTEIbCTBA 1O OCIIAPUBAHUS U OTMEHBI PEILICHUS
(benepasbHOro aHTUMOHOIIOJIBHOTO OpraHa. [Ipu 3ToM He HCKITI0YaeTCsl BO3MOXKHOCTh
COEJIMHEHUS B 3asBJICHUH TpeOOBaHUM 00 ocrapyBaHUM pelieHni (eaepaibHOro
AHTMMOHOIIOJIBHOTO opraHa 1 PocnaTeHTa u MX COBMECTHOT'O PACCMOTPEHUS.

Takxe HaJJIe)KUT YUUTBIBATh, YTO CYJ HA OCHOBaHUM nojoxxkeHuit cratbu 10 'K PO Bopase no
COOCTBEHHOW WHHUIIMATUBE, UCXO/S U3 UMEIOIINXCS (PaKTHIECKUX 00CTOATENBCTB, MPU3HATH B
paMKax paccMOTpeHus Jiena o0 ocnapuBaHuM perieHus Pocriarenra o0 oTkasze B IpU3HAHUU
HEJICMCTBUTEIIBLHBIM IPEIOCTABICHUS IIPAaBOBOM OXpaHbl TOBAPHOMY 3HAKY JACMCTBUSA JIMIIA 110
perucTpaiyy TOBapHOIo 3HaKa 3JI0yNoTpeOJIeHneM PaBoOM MIIM HEJOOPOCOBECTHOM
KOHKypEeHUHEN. B 3TOM ciydae cyn npuHUMAET pelieHue O MPU3HAHUK HEACHCTBUTEIbHBIM
pewenus PocriareHTa u 06 003aHNUN €r0 aHHYJIMPOBATh PETUCTPALIMIO0 COOTBETCTBYIOLIETO
TOBapHOT'O 3HAKa.

IIpaBo Ha KOMMepUecKkoe 0003HAYEeHUE

64. B cunny nynkra 1 crateu 1538 'K PO ropuandeckue nuiia, OCyIeCTBIISIIONINE
IpeIPUHUMATEILCKYIO AEITEIbHOCTD (B TOM YHCIIe HEKOMMEPYECKUE OPraHu3aluU, KOTOPHIM
MPaBO Ha OCYIIECTBICHUE TAKOH JEITeIbHOCTH PEIOCTABICHO B COOTBETCTBUU C 3aKOHOM UX
y4peAUTETbHBIMU JOKYMEHTAMH), a TAK)Ke UHIUBUIAYaJbHbIE TPEIANTPUHUMATEIN MOTYT
WCTIONB30BATh JIJIsl MHAUBHIY ATU3AIMH TPUHAJICIKAITIX UM TOPTOBBIX, POMBIITUICHHBIX U
npyrux npeanpustuii (ctaths 132 Koaekca) koMMmepyeckne 0003HAUCHUS, HE SIBIISIONIAECS
(UpPMEHHBIMU HANMEHOBAHUSMU U HE MOJIEKAIIUE 0053aTeIbHOMY BKIIOYCHHIO B
yupeauTeabHble JOKYMEHTHI U Peectp.

HcknrounTenbHOE MPaBO UCIOJIb30BaHUS KOMMEPUYECKOT0 0003HAYCHHSI HA OCHOBAHHH ITyHKTa |
ctatei 1539 I'K PO npuHaiiexxuT npaBooOIaaTeNto, eciii Takoe 00o3HaueHrne o01anaer
JIOCTATOYHBIMU PA3TMUYUTEILHBIMU IPU3HAKAME U €T0 YIIOTpeOIeHne MpaBooOIagaTesieM st
WHAMBHUIYaIU3aIMHA CBOETO MPEINPUITHS SBISETCS N3BECTHBIM B MpeienaxX OMpeesIeHHOM
TEPPUTOPUH.

B cBsi3u ¢ 3TUM cyaaM clieyeT yUuThIBaTh, YTO IPABO HA KOMMeEpUecKkoe 0003HaueHHE HE
BO3HHMKAET pPaHee MOMEHTa Hayana (paKTU4EeCKOT0 UCIOIb30BAHUS TAKOrO 0003HAUEHUS JIs
WHJUBUly AJIU3ALNN IPEATIPUITHS.

65. Ilo cmpicay nynkTa 2 ctatby 1540 I'K P® ucknrounteabHOE IpaBo HA KOMMEPUYECKOE
0003HaueHNEe MPEKpaIaeTCsl aBTOMAaTUUECKHU, €CIIM ITPaBo00IagaTeb HE UCIIONIb3YET €ro
HENPEPBIBHO B TEUEHUE TOAA.


http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1538
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1539
http://www.rupto.ru/norm_doc/sod/kodeks/gk/gk.html#1540
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